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I 


HIS paper outlines the history of a branch of the law, and 

advances the belief that in this instance one nation has given 

the law to the others. It advocates the value to-day of consulting 
French sources upon the law of watercourses. 

At the beginning of the nineteenth century the law of water- 


courses in England was represented by the declaration of Black- 
stone that the first appropriator of a watercourse ‘“‘hath by the 
first occupancy, acquired a property in the current,”? and by 
similar judicial declarations, continuing as late as 1831, when the 
Chief Justice of the Common Pleas ruled: “‘By the law of England, 
the person who first appropriates any part of the water flowing 
through his own land to his own use, has the right to the use of so 
much as he thus appropriates, against any other.”? “It all de- 
pends upon the priority of occupancy,” was the declaration of the 
period in England? 





1 2 BLACKSTONE, 403. 

2 Liggins v. Inge, 7 Bing. 682, 693, 5 Moo. & P. 712, 9 L. J. C. P. (0. s.) 202, 131 Eng. 
Reprint, 263 (1831). 

3 In Bealey v. Shaw, 2 Smith, 321, 330, 6 East, 208, roz Eng. Reprint, 1266 (1805), 
Lawrence, J., said: “It all depends upon the priority of occupancy.” Le Blanc, J., 
said that the first to erect a mill might take all. In Canham 2. Fisk, 2 Cromp. & J. 126 
(also 2 Tyrw. 155), 149 Eng. Reprint, 53 (1831), Bayley, B., said: “There is a fourth 
mode of acquiring such a right, v#z., by appropriation. If a man find water running 
through his land, he may appropriate it, and thus acquire a title to the water.” 
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Blackstone died in 1780. The year 1804 was the year of promul- 
gation of the Code Napoléon, the French Civil Code. Its doctrine 
of the law of watercourses differs from the doctrine of Blackstone 
and the English law of prior appropriation then prevailing. In 
articles 644 and 645 the Code Napoléon enacted: 


“He whose property borders on a running watercourse, other than that 
which is declared an appurtenance of the public domain by article 538, 
under the title of the Classification of Things, may supply himself from 
it in its passage for the irrigation of his properties. He whose estate such 
water crosses is at liberty to use it within the space which it crosses, but 
on condition of restoring it, at its departure from his land, to its ordinary 
course.” 4 

“Tf a dispute arises between the proprietors to whom these waters may 
be of use, the courts, in giving judgment, should reconcile the interest 
of agriculture with the consideration due to property rights; and in all 
cases special and local rules upon the flow and use of water should be 
observed.” ® 


The limitation confining water rights to the bordering landowners, 
and the limitation requiring of them restoration to its ordinary 
course (the essential points of the modern common law), are present; 
the allowance of special right to an appropriator prior in time (the 
essential of the English rulings above noted) is negatived by those 
limitations. 

Things French in 1804 were welcome in America. England was 
an enemy but recently fought off, while France was a friend who 
had given aid, and in the following period when most of the 
American law was beginning to be made, French authorities were 
sympathetically used in America. Some states passed statutes 
forbidding English authorities to be cited.’ The use of civil law 
authorities in the hands of others was usually ineffective for 





4 “ Art. 644 — Celui dont la propriété borde une eau courante, autre que celle qui 
est déclarée dépendance du domaine public par l’article 538, au titre de la distinction 
des biens, peut s’en servir 4 son passage pour l’irrigation de ses propriétés. Celui dont 
cette eau traverse l’héritage peut méme en user dans l’intervalle qu’elle y parcourt, 
mais a la charge de la rendre, a la sortie de ses fonds, 4 son cours ordinaire.” 

5 “Art. 645 — S’il s’éléve une contestation entre les propriétaires auxquels ces eaux 
peuvent étre utiles, les tribunaux, en pronongant, doivent concilier l’intérét de l’agri- 
culture avec le respect di a la propriété; et, dans tous les cas, les réglements particuliers 
et locaux sur le cours et l’usage des eaux, doivent étre observés.” 

6 Gray, NATURE AND SOURCES OF THE LAW, 323; Pound, in 3 Itt. L. REv. 354. 
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permanent influence upon the law, but in many branches it 
became very effective for that purpose in the hands of Kent and 
Story.’ 

This disposition of Story and Kent to incorporate civil law into 
the common law has been frequently noted. Story remarked on 
one occasion: “‘We really are sadly ignorant of the vast resources 
of the Roman, the French, and the other foreign laws, which may 
be brought in aid of our common law studies.”’* And his biographer 
records of him that 


“in all of his works he has introduced them, (the civil law principles) 
in illustration or contradiction of the common law, giving the preference 
often to the former. I cannot but think that his works have tended 
greatly to determine the attention of the profession in this country 
towards the continental jurisprudence, and that much credit is due to 
him in pioneering the way, and recommending the advantages of its 
systems, as well as for the adoption of many of its principles into our 
jurisprudence.” ® 


Kent’s words bear the same testimony for his own case: 


“When I came to the bench there were no reports or State precedents. 
The opinions from the bench were delivered ore tenus. We had no law 
of our own, & nobody knew what it was. . . . I made much use of the 
Corpus Juris, & as the Judges (Livingston excepted) knew nothing of 
French or civil law, I had immense advantage over them. I could gener- 
ally put my Brethern to rout & carry my point by mysterious want of 
French & civil law. The Judges were republicans & very kindly disposed 
to everything that was French, & this enabled me, without exciting any 
alarm or jealousy, to make free use of such authorities & thereby enrich 
our commercial law.” 1 

“T read a great deal in Pothier’s works and always consulted him when 
applicable.” 





7 “But very few American judges and lawyers who would have liked to make use of 
the civil law were able to do so effectively. Kent and Story practically stood alone.” 
See “The Place of Judge Story in the Making of American Law,” by Roscoe Pound, 
48 Am. L. REV. 676, 688; also same article with fuller citations, 3 Itz. L. Rev. 354. 
See also “The Value and Place of Roman Law in the Technical Curriculum,” by 
Charles Sumner Lobingier, 49 Am. L. REv. 349. Likewise 34 L. Quart. REV. 82, 97, 
citing other papers commenting upon the influence of civil law in America. 

8 2 LIFE AND LETTERS OF JOSEPH STORY, 414. 

9 Tbid., 571, 572. 

10 From a letter of Chancellor Kent, dated October 6, 1828, published in 9 GREEN- 
BAG, 206, 209, and 17 YALE L. J. 559. 
11 Kent, letter published in 9 GREENBAG, 206, 210. 
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The biography of Story shows that mutual high regard existed 
between the two, and each followed with close attention the work 
of the other, and in rounding out the common law with civil law 
principles there was a measure of friendly rivalry between them. 

While the English courts were laying down Blackstone’s rule 
of prior appropriation as the law of England, America had been 
dealing with the question through the studies of Story, Kent, and 
Angell. In 1827 Story rendered an opinion in Tyler v. Wilkinson 
which is a classic in this branch of the law, and the first expression, 
so far as considerable research of the present writer has disclosed, 
of the familiar notation of “riparian” in reference to rights in 
watercourses. 

We find no specific authority mentioned by Story for using the 
term, for he says, “I shall not attempt to examine the cases at 
large,” and, “I have, however, read over all the cases on this subject 
which are cited at the bar or which are to be found in Mr. Angell’s 
valuable work on Watercourses, or which my own auxiliary researches 
have enabled me to reach.” This sends us to Angell, but exami- 
nation of Angell’s work shows that it was not from there that Story 
got the suggestion of the term. Angell had not yet used it himself. 
Nor is it used in any of the cases which Angell’s first edition (1824) 
gives, nor in any case at that time contained in the American or 
English reports. But Angell’s testimony here is interesting never- 
theless. His first edition was the only one issued at the time of 
Story’s opinion. In its preface the author says that Justice Story 
had given advice in preparing the book. For this Angell thanks 
him as “one whose distinguished talents and profound knowledge 
of the law have-made him an ornament and a blessing to his coun- 
try.” It is not surprising to find Story, in this opinion three years 
later, commending ‘Mr. Angell’s valuable work.” When, in 1833, 
Angell issued a second edition, the word “riparian” now for the 
first time appeared in it. He makes special comment upon it as 
follows: “Those who own the land bounding upon a watercourse 
are denominated by the civilians riparian proprietors, and the same 
convenient term was adopted by Mr. J. Story in giving his opinion 
in the case of Tyler v. Wilkinson.” In his still later editions Angell 
finds it possible simply to say in that place, “The same significant 
and convenient term is now fully introduced into the common law ” 





2 4 Mason, 397, Fed. Cas. No. 14, 312 (1827). 
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deeming it unnecessary to vouch Story for it, the term being so 
fully introduced by that time. ' 

According to this intimate evidence thus furnished, the intro- 
duction of the name “riparian” into the rights to waters at common 
law is due to this opinion of Story, who, in turn, took it from the 
“civilians” and not from the common law. In what civil law 
authorities Story found it we have no mention either by himself 
or by Angell. The doctrine of Story’s opinion is sufficiently ex- 
emplified by such expressions as: “‘The natural stream, existing by 
the bounty of Providence for the benefit of the land through which 
it flows, is an incident annexed by operation of law to the land 
itself,” and ‘‘There may be, and there must be allowed io all, of 
that which is common, a reasonable use,” and ‘‘It is not like the 
case of mere occupancy, where the first occupant takes by force 
of his priority of occupancy.” A construction for this as a follow- 
ing of English law of the period is difficult; while, on the contrary, 
connection with the opposing civil law is indicated by its similarity 
to the latter, reinforced by the testimony of Angell. 

With a difference of but a year in publication is the equally 
classical exposition of the common law of watercourses by Kent. 
The third volume of his Commentaries, in which waters are treated, 
was issued in 1828. The subject of watercourses coming as it 
does, in Kent’s third volume," Story’s opinion has precedence over 
Kent by a few months only, in point of time. The origin of Kent’s 
contemporary use of the “riparian” notation, and of his exposition 
of the riparian doctrine, is not left to inference; it is explicitly 
stated by him. 

Kent is found using in his Commentaries the words of the Code 
Napoléon,” and in elaborating upon them his leading citations 
are to the Code Napoléon, the Digest of Justinian, the Codex of 
Justinian, and the works of Pothier, of Toullier, and of Merlin.” 

His text is an unconcealed commentary upon the civil law, dis- 





13 3 KENT ComM., 353 ef seq. 

14 “Though he may use the water while it runs over his land as an incident to the 
land, he cannot unreasonably detain it, or give it another direction, and he must re- 
turn it to its ordinary channel where it leaves his estate” (3 Com. 12 ed., 439). 

16 3 Kent Comma., 12 ed., 439, note c, citing at the end Code Civil (Napoléon), Arts. 
641, 643, 644, and at the beginning citing DicEst JusT., 39. 3.4.10, Code Just., lib. 3, 
t. 34, 1, 7; PoTarerR, TRAITE pU CoNnTRAT DE SocréT£, second App. Nos. 236, 2373 
ToutuieEr, III, 88, note 133; MERLIN, REp. Jurisp., tit. Cours d’Eau. 
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cussing the rule of Pothier and adopting “‘the just and equitable 
principle given in the Roman law’”’* at one place incorporating 
bodily a passage from the Roman Institutes,!” and closing the 
exposition of the subject with the following note: ‘‘The Code 
Napoléon, n. 640, 641, 643, 644, establishes the same just rules in 
the use of running water,” referring to the rules he has set forth 
in the text of his Commentaries.'* The term, “riparian proprietor,” 
with civil law and especially French references, comes in freely as 
an apt expression although none of the English or American de- 
cisions prior to his Commentaries, not even his own decisions, had 
brought it into the subject. 

The same fact is made plain, not only in the riparian doctrine 
of watercourses, but in the doctrine of drainage of surface water. 
The investigations of Professor Pound disclose: ‘‘The common law 
as to surface water was formative during this period. A number of 
jurisdictions avowedly adopted the doctrines of the civil law. Most 
of them in so doing cited Kent. In his discussion of water rights, 
Kent ® sets forth the doctrines of the civil law and cites Pothier, 
Toullier, the Digest and Code of Justinian, and the French civil 
code; and he states as the controlling principle the Roman maxim,” 
etc.° 

Kent cites Story’s decision of the previous year as one “where 





16 “Pothier lays down the rule very strictly, that the owner of the upper stream 
must not raise the water by dams, so as to make it fall with more abundance and 
rapidity than it would naturally do, and injure the proprietor below. But this rule 
must not be construed literally, for that would be to deny all valuable use of the water 
to the riparian proprietors. It must be subjected to the qualifications which have been 
mentioned, otherwise rivers and streams of water would become utterly useless, either 
for manufacturing or agricultural purposes. The just and equitable principle is given 
in the Roman law: Sic enim debere quem meliorem agrum suum facere, ne vicini delerio- 
rem faciat.” 3 KENT CoMM., 354, 355 (1828). 

17 “The elements of air, light, and water, are the subjects of qualified property by 
occupancy; and Justinian, in his Institutes, (Inst. 2. 1.1., says, they are common by 
the law of nature.” 2 Kent CommM., 1 ed., 281. 

18 3 Kent Comm., 2 ed.,441,notec. In subsequent editions reference is added to the 
Code of Louisiana, Arts. 656, 657, which was framed upon the Code Napoléon at the 
time when Louisiana was a French colony. 

19 [bid., 439-441. 

20 The maxim cited is “sic enim debere quem meliorem agrum suum facere, ne vicint 
deteriorem faciat” (Pound, in 3 Itt. L. REv., 354, 360). “Any one may improve his 
own land provided he does not do it in a way that makes his neighbor’s land worse.” 
See Ogburn v. Connor, 46 Cal. 346 (1873); McDaniel v. Cummings, 83 Cal. 515, 23 Pac. 


795 (1890). 
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the whole law on the subject is stated with learning, precision and 
force,” and it is fairly certain that the term “riparian” was received 
by Kent from Story’s opinion.” But Kent went equally to the 
original French sources, and the influences of Story and Kent are 
interwoven, so it is impossible to give precedence to either. 


II 


From the foregoing it would appear that the line of descent of 
the moderri common law of watercourses, known as the doctrine 
of riparian rights, might pass back through Kent and Story to the 
Code Napoléon. Some further attention to the law before Story 
and Kent will reinforce this conclusion. 

. The influence of the civil law is illustrated in Scotland and at a 
much earlier period, as Scotland had early in its history adopted 
_ the civil law system. The same year that Shury v. Piggott (noted 
below) was assimiiating in England the law of watercourses to the 
law of ancient custom, a Scotch case (1625) was already laying down 
the riparian principle in its more familiar form, ruling that a man 
owning land upon a stream may protect it from diversion irrespec- 
tive of whether he was using it, and saying: “For albeit he had no 
present use thereof, yet he might possibly find thereafter some use for 
the same.”™ The same is true of a still more explicit Scotch case* 
of a century and a half later, where the influence of the civil law is 
expressly acknowledged. But it has been pointed out that Scotch 
expressions seem to have passed unnoticed in English or American 
courts.” 





21 3 KENT ComM., 353-357 (1828). Kent cites Story’s opinion several times, and 
always without reference other than “before Judge Story, Rhode Island Circuit, 1826.” 
In Mason’s Reports it is published as of the June term, 1827. Probably, therefore, it 
was decided in 1826, but not published until 1827, and Kent had received a copy of it 
from Story privately. Story’s treatise on Conflict of Laws shows their mutual regard 
by bearing a dedication to Kent. 

#2 Bannatyne v. Cranston, Morison’s Dict. 12769 (1624). “Property.” 

% Magistrates of Linlithgow c. Elphinstone of Cumbernauld, 3 Kames, 331 (1768). 

* Lord Blackburn in Orr Ewing v. Colquhoun, L. R. 2 A. C. 839, 847, 14S. L. R. 260 
(1877). ‘ 

Some other Scotch cases in Morison: About the year 1625 an action was allowed for 
diverting a stream, in which it was held sufficient simply to show that the diversion 
“turned a water property into a dry property.” Citing /. unica. Ne quis aquam de 
flumine publico. Morison, 12770. In the year 1768, Kelso v. William, 12807 Morison’s 
Dict., Counsel cites Roman law (L. 10, § ult. D. De aqu. et aqu. pluv.) as prohibiting 
diversion of navigable river, and L. 4, 7.C. De servit et aqu. as applying to “smaller 
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The condition of the American law before Kent and Story was 
one of undevelopment. The Connecticut cases were the earliest. 
Their only restriction was that the party diverting the stream 
must return the surplus after his use, but without restriction upon 
place of use, or upon the size of such surplus.” The term “riparian,” 
whether in reference to claimants or lands or doctrine, made no 
appearance. There were a few more cases in Massachusetts than © 
in Connecticut, but they left the matter in the same status as in 
Connecticut.” In New York a number of rulings *’ by Kent prior 
to his Commentaries were steps in development, but no riparian 
doctrine was adverted to in any of them, nor does the word “‘ripa- 
rian” appear in any of them or in any connection. There was but 
one early American decision of possible significance, a decision of 
1795 in New Jersey. This case, a charge to a jury, uses the expres- 
sion “Agua currit et debet currere is the language of the law” as 
“firmly settled.” 28 The opinion was copied in paraphrases by © 
Angell,?® and its expression was adopted by Kent and is cited in the 





runs of water.” Lord Stair held accord, citing Bannatyne v. Cranston, etc. In the 
year 1804, Glenlee v. Gordon, 12834 Morison’s Dict., is a clear statement of principles 
by counsel with citation of Roman and early Scotch authorities. 

25 Howard v. Mason, cited in 1 Root (Conn.), 537 (1783); Perkins v. Dow, 1 Root 
(Conn.), 535 (1793); Ingraham »v. Hutchinson, 2 Conn. 584, 590 (1818) (per Swift, 
©.J.). 

*6 The first reported case is Adams ». Frothingham, 3 Mass. 352 (1807), and dealt 
mainly with accretions to the bed. The subsequent cases tended to fix rights for irri- 
gation by the extent of priority of appropriation. King v. King, 7 Mass. 496 (1811); 
Weston v. Alden, 8 Mass. 136 (1811); Hodges ». Raymond, 9 Mass. 316 (1812). These 
were then restricted so as to require the irrigator to return the surplus to the stream 
after his use, but did not otherwise lay down riparian restrictions. Colburn v. Rich- 
ards, 13 Mass. 420 (1816); Cook v. Hull, 20 Mass. (3 Pick.) 269 (1825); Anthony ». 
Lapham, 22 Mass. (5 Pick.) 175 (1827). In none of these does the word “riparian” 
appear in any connection. 

2? Palmer v. Mulligan, 3 Caines (N. Y.), 307 (1805), (Kent, Chief Justice); Gardner ». 
Village of Newburgh, 2 Johns. Ch. (N. Y.) 162 (1816), (Kent, Chancellor); Van Ber- 
gen v. Van Bergen, 3 Johns. Ch. (N. Y.) 282 (1818), (Kent, Chancellor). These are the 
only water decisions by Kent shown by the index of Caines’ Reports or Johnson’s 
Chancery Reports. 

28 “Tn general it may be observed, when a man purchases a piece of land through 
which a natural watercourse flows, he has a right to make use of it in its natural state, 
but not to stop or divert it to the prejudice of another. Agua currit, et debet currere, 
is the language of the law. . . . This principle lies at the bottom of all the cases which 
I have met with, and it is so perfectly reasonable in itself, and at the same time so 
firmly settled as a doctrine of the law, that it should never be abandoned or departed 
from.” Merritt v. Parker, 1 Coxe (N. J.), 460, 463 (1795). 

2@ ANGELL ON WATERCOURSES, 1 ed., 5 (1824). 
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opinion of Story. Their use of it is rather as a corroboration of 
conclusions reached by them from other sources. The antecedents 
of the New Jersey expression do not appear, but are later indicated 
in referring again to this maxim. | 

The English law which stood for prior appropriation in Black- 
stone’s time was, previous to Blackstone, similarly undeveloped. 
The earliest cases usually presented a condition where one had from 
time immemorial used the water for a mill or for watering cattle, 
or for irrigating a meadow in time of drought,*° and another wholly 
stopped the stream or diverted it elsewhere and left plaintiff’s mill 
or land dry, whereupon the courts acted to protect the former’s 
ancient enjoyment. In the Year Books several such cases appear,” 





80 F. g., Y.B.11 & 12 Edward III, Horwood’s ed., 464 (A. D. 1338), where J. (James?) 
diverted the course of a certain stream of water from T. (Thomas?). The latter com- 
plains that water was wont to flow from a spring to his meadow, “with which water 
he was wont to water his cattle, namely, horses, sheep and cows, and also to fish 
therein and brew therewith, and water (adaquare) the aforesaid meadow in time of drought, 
and do other needful things therewith,” that J. diverted the course of the stream, and 
that by the diversion T. suffered damage; and it was ordered “that the said nuisance 
be abated and that the said water be turned into its former course at the expense of the 
said J.” 

31 See WoOLRYCH ON WATERS, p. 177. 

Mr. Richard C. Harrison has kindly contributed the following in reference to water 
cases in the Year Books: 

“The Year Books contain a number of cases relating to the diverting of a stream 
from its natural course. I would not venture any statement as to how many such cases 
there are, but I have an impression, based only upon somewhat desultory readings, 
that the cases predicated upon a deprivation of the use of water are less frequent than 
those predicated upon damage by a flooding of land; and also that among the cases of 
the former kind by far the greater number are cases in which the use of which the plain- 
tiff had been deprived was in connection with a mill. In estimating the significance to 
be attributed to the number of cases relating to watercourses which may be found in 
the reports, whether the number be large or small, it should be remembered that many 
cases of that character would never come before any of the courts presided over by the 
royal judges, and therefore would not be reported at all, simply because, by reason of 
being of minor importance, they were relegated for adjustment to the sheriff or to the 
local courts {1 NicHots’ Britton, roga, 155b). 

“In the period covered by the Year Books the common law courts recognized at 
least two different forms of action adapted to dealing with a diversion of water from a 
stream. First of all, there was an assise of nuisance quare divertit cursum aquae, which 
may be said to have been the normal remedy in such cases. No such form of action 
appears among the forms given by Glanville, but the book entitled ‘Select Civil Pleas’ 
{Volume III of the publications of the Selden Society) contains two cases of that kind, 
decided in 1201, — Blohicu »v. Sonka, pl. 201, and Prior of Bodmin v. Thierry de Tregew, 
pl. 203. Similar cases occur in the ABBREVIATIO PLACITORUM, at pages 86, 120, 121, 206, 
333. In the Year Books I have noted cases of that kind at 9 Ass. 19 (1335) and 32 Ass. 
2 (1358). There are doubtless others. The case at Y. B. 11 & 12 Edw. III, 464, was 
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giving only arguments over the pleadings, without discussion of any 
principles of water law. Lord Coke, in his time, also has but a few 
mentions of waters, isolated and disconnected, such as, “The turn- 
ing of the whole stream that runs to a mill is a disseisin of the mill 
itself.” *” No doctrine of waters of any kind appears in Coke, much 
less a “riparian doctrine.”** Even the law dictionaries up to the 





such a case. Where the interest of the plaintiff in the land affected had been acquired 
by him after the commencement of the diversion, or where the person in possession 
of the land upon which the diverting was being done was not the one by whom the 
diversion had been commenced, the appropriate remedy, after the Statute of West- 
minste: II had authorized a remedy in such cases, was an assise quod permittat reducere 
cursum aquae, in which the relief obtainable was merely a restoration of the stream to 
its former course. A case of that sort is reported at Y. B. 30 Edw. III, 3a, continued 
at 26a (1356), and another at Y. B. 2 Henry IV, 138, pl. 55 (1400). After the inven- 
tion of trespass on the case, that form of action, at least in theory, was an appropriate 
remedy in cases where no assise of any kind was maintainable because either the plain- 
tiff or the defendant was not a freeholder. There are several dicta to that effect in the 
Year Books of the fifteenth century, but the earliest case so far as I know in which 
trespass on the case was actually maintained for a diversion resulting in a deprivation 
of the use of water is Sir Henry Grey’s case, Y. B. 21 Henry VII. 30, pl. 5 (1505). 

“While none of these forms of action are mentioned by Glanville, he gives the form 
of writ for an action counting upon damage caused by installing “‘fossatum aliquod’’ on 
property not in the possession of the plaintiff (Liber XIII, Cap. 35). Such an action 
was known as an assise quare levavit fossatum, or de fosso levato. Fossatum means any- 
thing produced by digging up the ground. It means a ditch as well as a dyke or embank- 
ment. Therefore in some cases this kind of assise was an alternative remedy available 
to one deprived of the use of water by a wrongful diversion. A case reported at Y. B. 
16 Edw. III, 82-86 (Rolls ed.) (1304), seems to have been of that kind. 

“Tn the earlier cases the form of judgment, when in favor of the plaintiff, was that he 
recover “his seisin.” Obviously this did not refer to a seisin of any tangible property, 
as one might infer from the statement at Co. Litt. 161a. The wrong done by the diver- 
sion was regarded as a disseisin, not of tangible, but of incorporeal property, that is to 
say, an interference with the enjoyment of rights. This is quite explicitly stated by 
Britton (1 NicHots’ BrivTon, 139a-141a). Glanvill also refers to a purpresture, not 
against the Crown, but against an individual, caused by the diverting of a stream from 
its natural course, as being a disseisin (Liber IX, Cap. 13). Such was the theory. In 
actual practice the usual form of judgment was much more specific, namely, that the 
stream be restored to its former course. Thus, in Raymond Bulb v. Roger de Cottelegh, 
Abbr. Pl. 120 (1244), the sheriff was commanded ‘quod faciat praedictam aquam esse in 
recto cursu suo sicut prius fuit.’ 

“T hope to have an opportunity in the near future to prepare a paper setting forth 
my own conclusions regarding what can be found in the early English authorities on 
the subject of water courses.” 

Richard C. Harrison. 

® Co. Litt., 161. 

83 The sole noteworthy passage in Coke is that in which he includes “water” with 
land under the maxim “‘Cujus est solum ejus est usque ad caelum et ad inferos,” a princi- ‘ 
ple which England later accepted for percolating water. But that principle never took 
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nineteenth century do not show the word “riparian” as in use in 
connection with rights in running water.* 

The principle of the English law of the time of Lord Coke and for 
a century later was to protect long-standing enjoyment of waters by 
assimilation to prescription or “‘custom,” as the present writer has 
noted in a previous article.* The most important of these cases is 
Shury v. Piggott, decided in 1625. The case seems to have excited 
a good deal of attention at the time, being given in six different 
reports,®® and has been said to have discussed collaterally many 
things which were not necessary to the decision.” The case dis- 
cussed the matter from the point of view of formal pleading, as was 
usually the way cases were treated at the time. The plaintiff de- 
clared, in the words of pleading on ancient “custom,” that the water 
currere solebat et consuevit to his land, and one of the judges 
rested his decision on the ground that, as he said, “consuevit is a 
good word for a custom.” 

So in the other cases of the time: “By reason of the words con- 
suevit et debuit, it must be intended that a prescription was given 
in evidence.”*® ‘“‘Currere consuevit had been held well enough in 
case of a watercourse, because that must be time immemorial.’ 
“Tf I have a right from usage as currere solebat, I have the right in 
such manner as the usage has been.” * 


“Those cases are wherein the plaintiff declared, that the water currere 
consuevit et debuisset to the plaintiff’s mill, time out of mind; which words 





hold of the law of running water or watercourses, as we hereafter note, nor did Coke 
attempt to erect a system of law upon it. Aside from the statement of the maxim, 
Coke is substantially silent. 

4 “Riparia (from ripa, a bank). In the Statute of Westm. 2 c. 47. Signifies the 
water or river running between the banks, be it salt or fresh. 2 Inst. fol. 478. The 
word occurs also in Rot. Char. 9 E. 2 num. 12. But in the common translation of 
Magna Charta, cap. 15, Riparia is rendered a bank or river. Cowell, edit. 1727.”’ Cun- 
NINGHAM’S Law Dict. (1765). Repeated (paraphrased) in Jacos’s Law Dict. (1797). 

35 22 Harv. L. REV. 190, 195. 

36 Palm. 444; Poph. 166, 81 Eng. Reprint, 1163; 3 Buls. 339; Noy, 84; Latch. 153; 
W. Jones, 145, 81 Eng. Reprint, 280. 

87 Lord Blackburn in Dalton v. Angus, L. R. 6 A. C. 740, 825 (1881). 

38 As reported in Palm. 444, 81 Eng. Reprint, 1163, Dodderidge, J., in Shury ». 
Piggott, said, “Ici sont sufficient parols d’expresser un prescription, de temps dont, 
etc., consuevit currere,”’ adding that, “serre entend ancient.” 

89 Rosewell v. Prior, 1 Ld. Raym. 392, or Eng. Reprint, 1160, a case of lights. 

40 Powell, J., in Tenant v. Goldwin, 2 Ld. Raym. 1089, 1094, 92 Eng. Reprint, 222. 

“ Brown v. Best, 1 Wils. 174, 95 Eng. Reprint, 557 (1747). 
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are of the same significance as if he had shewed it to be an antient mill. 
. - - The word sole¢ implies antiquity, . . . and it was the opinion of a 
learned Judge that the words currere consuevit et solebat did supply a 
prescription or custom.” 


The report says: “The word solet implies antiquity and will 
amount to a prescription.”“ The maxim agua currit et debet | 
currere ut currere solebat seems to be connected with these early 
rulings based upon prescription or ancient custom; a stage now, of 
course, discarded, although the maxim survives.” 

Although there were casual expressions more resembling the 
modern law,“ the modern doctrine was not laid down in England 
until the case of Mason v. Hill,” decided in 1833, where Lord 
Denman undertook “to discuss, and, as far as we are able, to settle 
the principle upon which rights of this nature depend.” 





# Palmer v. Keblethwaite, 3 Mod. 48, 51, 1 Show. 64, 89 Eng. Reprint, 451; Skin. 
65, 90 Eng. Reprint, 31. In Masin v. Hill, 5 Barn. & Adol. 1, 110 Eng. Reprint, 692 
(1833), Lord Denman speaks of these two reports of the case, and says: “The final 
result of that case does not appear in the books, and the roll has been searched for in 
vain,” but the report of it on appeal appears in four different reports, viz., Skin. 175, 
90 Eng. Reprint, 81; Carth. 84, go Eng. Reprint, 653, 87 Eng. Reprint, 30; 3 Mod. 
48, 90 Eng. Reprint, go1, and Holt, 5. See also 3 Lev. 133, 83 Eng. Reprint, 615. 

8 The maxim is referred to in Shury v. Piggott by Story in Webb ». Portland Mfg. 
Co., 3 Sumner, 189, 199 Fed. Cas. No. 17, 322 (1838). 

“ There is the following interesting p&ssage in Britton: “Sometimes the soil is sub- 
ject to a servitude by law, although not by any man’s appointment, or by the establish- 
ment of peaceable seisin. . . . For the law forbids anyone . . . to make a ditch in his 
own soil whereby the water is diverted from his neighbour, or whereby it is hindered from 
remaining in its ancient course. ... ” Britton, Baldwin’s ed. of NicHots’ TRAns- 
LATION, 289-290. The foregoing portion is extracted from the whole passage as given 
in BrIncHAM, CASES ON WATER RicutTs, 1. In Countess of Rutland v. Bowler, Palm. 
290, 81 Eng. Reprint, 1087, plaintiff alleged that a watercourse “ soloit currere per mod- 
estum et incessantem cursum’? to a parcel of plaintiff’s land where she had a mill. De- 
fendant claimed that the declaration was bad for not alleging that it was an “ancient” 
mill, so as to found a prescriptive right to the watercourse. But it was held that it was 
the same whether the mill was new or old; it was enough that the water “used sequer 
cest course. ... Car ne poet user son terre, ou le water, qui passe par son terre, aldamage 
d’auter,’”’ and judgment was entered for the plaintiff. In 1805 Lord Ellenborough said: 
“The general rule of law as applied to this subject is, that, independent of any particu- 
lar enjoyment used to be had by another, every man has a right to have the advantage 
of a flow of water in his own land without diminution or alteration,” and refers later 
on to this as his “natural right.” Bealey v. Shaw, 6 East, 208, 102 Eng. Reprint, 1266 
(1805). See also Wright ». Howard, 1 Sim. & St. 190, 57 Eng. Reprint, 76 (1823). 

45 5 Barn. & Adol. 1, 16, 110 Eng. Reprint 692 (1833). 

46 Lord Blackburn in Orr Ewing »v. Colquhoun, L. R. 2 A. C. 839, 854 (1877), says the 
modern law of riparian rights “can hardly be considered as settled law in England 
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This ruling was five or six years after the publication of the opin- 
ion by Story and the Commentaries by Kent. No mention is made, 
in Mason v. Hill or any previous English case, of the word “‘ripa- 
rian” in connection with the subject, and neither court nor counsel 
cites either*these American jurists or the French Code; but if the 
vogue of these sources then current be assumed of no influence 
upon the opinion the influence of the civil law is nevertheless 
shown. A long discussion of other civil law sources is part of the 
opinion. } 

In any event, until Story and Kent were resorted to by the English 
decisions in the following decade, the English law still wavered in 
spite of Lord Denman’s effort. The Court of Exchequer, in 1839, 
distinguished Mason v. Hill as inapplicable (against the party pro- 
ducing it) to a flow of artificial origin;*” while in 1843 percolating or 
underground water was also excepted from its operation.“* The 
latter decision was made in the Court of Exchequer Chamber, where 
the judges of all these courts — Common Pleas, King’s Bench, and - 
Exchequer — sat together, and Chief Justice Tindal of the Common 
Pleas (who had decided for prior appropriation in Liggins v. Inge, 
supra, two years before Mason v. Hill), being again the writer of the 
opinion, intimated that he still held doubts of the foundation of the 
doctrine of Mason v. Hill. He intimates that the ground and origin 
of the doctrine is obscure, enumerating various possible explana- 
tions, “or it may not be unfitly treated, as laid down by Mr. Justice 
Story,” etc. There was still this atmosphere of uncertainty when, 
in Wood v. Waud in 1849, the ruling in Mason v. Hill was reiterated 





before the case of Mason v. Hill, in 1833.” In another case it is said: “Upon the second 
trial of Mason ». Hill, a special verdict was found, on the argument of which Lord 
Denman delivered an elaborate judgment which . . . has always been considered as 
settling the law as to the nature of the right.” McGlone v. Smith, 22 L. R. Ir. 568 
(1888). Accord as to the effect of Mason ». Hill, see Cocker v. Cowper, 5 Tyrw. 103 
(1834); Embrey v. Owen, 6 Ex. 353, 20 L. J. Ex. 212, 155 Eng. Reprint 579 (1851); 
Stockport W. W. Co. »v. Potter, 3 H. & C. 300, 323, 10 Jur. (N. Ss.) 1005, 159 Eng. 
Reprint, 545 (1864); Chasemore v. Richards, 7 H. L. Cas. 349, 11 Eng. Reprint, 140 
(1859), Wightman, J.; Pugh v. Wheeler, 19 N. C. (2 Dev. & B.) 50 (1836), Ruffin, 
C. J.; GALE on Easements, 8 ed. (1908), 258; ANGELL ON WATERCOURSES, 7 ed., 
§ 133; SALMOND ON TorRTS, 254. 

47 Arkwright v. Gell, 5 M. & W. 203, 151 Eng. Reprint, 87 (1839). In development 
of this doctrine, compare the present writer’s paper in 29 Harv. L. REv. 137. See also 
the doubtful ruling in E. Clemens Horst Co. v. New Blue Point Co., 177 Cal. 631, 171. 
Pac. 417 (1918). 

48 Acton v. Blundell, 12 M. & W. 324, 152 Eng. Reprint, 1223 (1843). 
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by Chief Baron Pollock as having placed the cases for natural 
streams “upon their right footing.” *® The term “riparian” in 
reference to the subject occurs in Wood v. Waud for the first time 
(so far as we have discovered) in any English authority. As his 
‘main reliance, Chief Baron Pollock quotes Kent and Story. ‘The 
law is laid down by Chancellor Kent,”’ he says (quoting Kent); ‘‘and 
Mr. Justice Story lays down the same law.” *° The next case, also 
in the Exchequer, was Embrey v. Owen,” in 1851, which has been 
widely cited. Baron Parke there adopts the use of the term and 
repeats the statement that the law of flowing water “‘is now put on 
its right footing.” He cited “the very able judgment of the late 
Mr. Justice Story,” * and a late edition of ‘Angell on Water- 
courses,’ and quotes at length:from Kent’s Commentaries.” No 
hesitancy appears in English decisions henceforth.™ 

Emphasis upon the way the English decisions bring up with 
Kent, Story, and thereby the French code, is furnished by the next 
important English ruling, which appeared in 1858. It was a Privy 
Council case, appealed from Canada, where French law had once 
prevailed. Counsel read from Story and Kent, and while the 
opinion cites no authority it commends counsel for having gone 
into the questions ‘with great learning and ingenuity.” There 
‘occurs the following significant conclusion: “It does not appear 
that, for the purposes of this case, any material distinction exists 
between the French and the English law.” ® 





49 Wood v. Waud, 3 Exch. 748, 154 Eng. Reprint, 1047 (1849). See the comment 
upon this leading case in E. Clemens Horst Co. v. New Blue Point Co., 177 Cal. 631, 
171 Pac. 417 (1918). 

50 Quoting 3 Kent Comm., 2 ed., 439; Story in Tyler v. Wilkinson, 4 Mason, 397, 
Fed. Cas. No. 14, 312 (1827). 

51 6 Exch. 353, 20 L. J. (N. S.) 212, 155 Eng. Reprint, 579 (1851). 

52 Webb v. Portland Mfg. Co., 3 Sumner, 189, Fed. Cas. No. 17, 322 (1838). 

58 Counsel (Bramwell and Beavan) use the name “riparian proprietor” as in com- 
mon use; opposing counsel cites Story in Tyler v. Wilkinson, and both sides refer to 
other American cases. 

54 “There was a strong tendency on the part of some of the judges in earlier times 
to recognize a right to obtain title to water by prior appropriation or occupancy, and 
at one time it seemed as though that doctrine would be established.” Note in 30 
L. R. A. 665. “This doctrine was not established until comparatively modern times,” 
etc. . . . “Appropriation of the water of flowing streams for purposes of utility has 
thus gradually changed from being considered a means of acquiring important water 
rights to being deemed of importance only as evidence of damage and a measure of 
damages to be recovered.” Gopparp, EASEMENTS, 7 ed., 348. 

55 Miner v. Gilmour, 12 Moore P. C. 131, 14 Eng. Reprint, 861 (1858). 
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We are therefore referred, by the English reports themselves, to 
these American jurists for the designation of the doctrine as a 
“riparian” one, and for the most approved expression of the doc- 
trine, by the aid of which the English courts were enabled to lay 
contention at rest. The American usage arose through Story and 
Kent, both of whom at about the same time took the name and 
doctrine from the French civil law. This is far removed from the 
Year Books, to which it has been so often ascribed. If this presen- 
tation is correct, the common law of watercourses is not the ancient 
result of English law, but is a French doctrine (modern at that) re- 
ceived into English law only through the influence of two eminent 
American jurists. 

The identity of the modern common law of watercourses with the 
civil law has been repeatedly acknowledged. Among writers the 
statement of Angell that the name “riparian proprietor” is taken 
from the civil law has already been noticed. ‘The owners of water- 
courses are denominated by the civilians riparian proprietors, and 
the use of the same significant and convenient term is now fully 
introduced into the common law.”** Speaking of the civil law re- 
garding the use of water, Mr. Yale says: “These rights do not, as 
has been seen, differ substantially, so far as private property is con- 
cerned, from the common law.’’®”? According to another writer, 
the common law of fishing is likewise based upon the civil law.** 
Washburn declared: “‘No lawyer need be told that many of the 
principles of the common law of Easements are derived directly 
from the civil law, and may be found in the Scotch and Continental 
systems of jurisprudence.” *° 

Among jurists may be cited a well-known decision of Lord 
Kingsdown that the French law and the common law are not 
materially different.° In the Supreme Court of the United 
States we have recent testimony from Mr. Chief Justice White 
of the same nature.“ And we have the same testimony in the 





86 ANGELL ON WATERCOURSES, 6 ed., § 10. 

57 YALE, MINING CLAIMS AND’ WATER RIGHTs, 153. 

58 SCHULTES, AQUATIC RIGHTS, I. 

59 WASHBURN ON EASEMENTS, 4 ed., xiii (preface to 1 ed.). 

60 Miner v. Gilmour, 12 Moore P. C. 156, 14 Eng. Reprint, 861 (1858). 
- 6 Cubbins v. Mississippi River Commission, 241 U. S. 351, 36 Sup. Ct. Rep. 671 
(1916). 
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reports of the supreme courts of California;®® Texas,* and 
Vermont,* among others. 

The doctrine of the French code upon watercourses has spread 
similarly to the countries of Europe, South America, and even to 
Japan. The limits of this paper force it to be content with referring 
to others where that is more adequately set forth. 


Iil 


The descent being indicated whereby the common law of water- 
courses comes to us from the French law, we may examine the doc- 
trines of the French law with justifiable anticipation that they will 
have interest and profit for us in the investigation of the problems 
we are now meeting every day, in working under the same law of 
watercourses which they have, and which came to us from them. 

The French system consists principally of the two Code sections 
already quoted, and the elaboration thereof by commentators. As 
so unfolded, its fundamental doctrines are: The use of a stream is 
confined primarily to riparian owners, that is, the owners of land 
contiguous to the flow of the water, excluding nonriparian owners 
or lands, and without preference because of priority of use, or pen- 
alty because of nonuse. The riparian owners have equal rights for 
reasonable use upon their riparian lands, what is a reasonable use 
being left to the discretion of the courts. Riparian land is defined 
as the land in contact with the stream, the test being applied as of 
the time of attempted use, so that if.a change of boundary of the 
land occurs it affects the riparian land as follows: If the change is of 
the river boundary, by a permanent shift of the channel away from 





® Irwin v. Phillips, 5 Cal. 140 (1855); Lux v. Haggin, 69 Cal. 255, 334, 10 Pac. 674 
(1886); Wholey v. Caldwell, 108 Cal. 95, 41 Pac. 31 (1895). On the argument in Lux 
v. Haggin, Mr. Hall McAllister read passages of the Spanish law from Eschriche, and 
the following colloquy occurred between him and Mr. Justice McKee: McKEE, J.: 
“What is the difference between that and the common law?” McALLIsTER: “There 
does not seem to be any material difference so far as I can understand.” 

“There is no material difference between the common law rule and that of the 
Roman and French law.” Fleming v. Davis, 37 Tex. 173, 199 (1872). See also 
Rhodes v. Whitehead, 27 Tex. 304, 310 (1863). 

* Tuthill v. Scott, 43 Vt. 525 (1871). 

66 Lobingier, “‘ Napoleon and his Code,” 32 Harv. L. REv. 114, 128; Wiel, “Origin 
and Comparative Development of the Law of Watercourses in the Common Law and in 
the Civil Law,” 6 Cat. L. Rev. 245, 342. A copy of the latter paper may be had upon 
application to the Editor of Cat. L. Rev., Berkeley, Cal. 
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the land (as by a sudden freshet), the former contact ceases to be 
of avail, as there remains no contact at time of attempted use. 
Similarly if a highway comes to be interposed along the river bank: 
If the change of boundary is on the exterior side of the land, by a 
shift inward, causing a contraction of area (as where an outer part 
of the tract is sold off), the parts cast out by the contraction cease, 
while so severed, to be riparian, since the parcels so detached cease 
to have contact with the stream at time of attempted use under 
such conditions. If the change of exterior boundary is by shift 
outward (as by a purchase of land next to the outer boundary), 
causing expansion of area, the united tract has contact with the 
stream, and the expanded area is all riparian while the union lasts. 
These fundamental civil law rules are subject to modification by 
grant, condemnation, or prescription. 

In another place the present writer has set out and quoted the 
French authorities upon these principles at considerable length. 
They are believed to be also the correct principles of the common 
law. The desire of the present paper is to carry the matter into 
other points not gone into in the previous paper. 

1. A little discussion appears in the French commentators as to 
whether the riparian principles apply to small rivulets; but the 
distinction is discountenanced. “The law could not but condemn 
a distinction so little justified. Moreover most authors, notably 
Daviel and Championniére, have refused to admit a different legal 
status for rivulets than for rivers.” ® 

In English and American law a distinction is stated, namely, 
that the common law distinguishes small streams in respect to 
domestic use. It is said that very small streams may be wholly 
consumed by an upper riparian owner where the water is taken 
only for such use.® But it is a point in some uncertainty. For 





66 6 CaL. L. REv. 245, 342. A reprint thereof will be mailed on request to the Editor 
of the Ca. L. Rev., University of California, Berkeley, California. 

67 “La jurisprudence ne pouvait donc que condamner une distinction si peu justi- 
fiée. Du reste, la plupart des auteurs, et notamment Daviel et Championniére, se sont 
refusés 4 admettre pour les ruisseaux une condition légale différente de celle des ri- 
vires.” 1 PicarD, TRAITE DES Eaux, 2 ed., 250. Accord, AuBRY ET RAU, 5 ed., 2, 47, 
3, 80, note r ter. 

68 Miner v. Gilmour, 12 Moore P. C. 131, 14 Eng. Reprint, 861 (1858); Attorney- 
General v. Great Eastern Ry. Co., 23 L. T. (N. Ss.) 344, affirmed in L. R. 6 Ch. 572 
(1871); Lord Norbury »v. Kitchin, 9 Jur. (N. s.) 132; 7 L. T. 685 (1863); Jones v. Ten- 
nessee, etc. Co., 80 So. (Ala.) 463 (1918); Lux v. Haggin, 69 Cal. 255, 395, 10 Pac. 674 
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example, although the rule as thus stated is a preference to physical 
position upon the upper stream course, it has been also construed 
as a preference not to position but to character of use, whereby a 
lower owner might entirely prevent an upper one from taking 
any water from a rivulet for any other than domestic purposes." 
And even for domestic purposes it has been ruled that the whole 
may not be taken by the upper owner, but that there will be an 
apportionment among all.” This was in a jurisdiction where 
the right to take the whole of such a small flow has also been 
affirmed.” 

This asserted common law distinction has its leading expression 
in an English case of 1858, where domestic uses are classified as “‘or- 
dinary”’ and other uses as “extraordinary.” An eminent writer 
remarks that this distinction appears for the first time in this case.” 
In 1842 an American case had laid down the law in the same form 
as the English case, under the terms “‘natural uses” and “artificial 
uses’’; and of this case an American writer remarked: ‘‘A distinc- 
tion of this sort was, for the first time it is believed, expressly laid 
down in a case before the Supreme Court of Illinois.” ® In an ex- 
cellent Scotch book on the law of water in Scotland, quotation is 
made from a Scotch case of 1791,” where it was said: “There is a 
certain order of uses: the natural and primary uses are preferable 
to all others; these are drink for man and beast;” and commenting 
thereon, the author says that this ‘appears to afford the earliest 
instance of this terminology.”’’ It appears to be a will-o’-the- 
wisp that is hard to put one’s finger on, for we find somewhat simi- 





(1886); Gutierrez ». Wege, 145 Cal. 733, 79 Pac. 449 (1905); Williams v. Wadsworth, 
51 Conn. 277 (1883); Stratton v. Mt. Hermon Boys’ School, 216 Mass. 83, 103 N. E. 
87 (1913); Hough ». Porter, 51 Ore. 318, 98 Pac. 1083 (1909); Im re Sucker Creek, 
83 Ore. 228, 163 Pac. 430 (1917); Miller v. Miller, 9 Pa. St. 74 (1848); Slack ». 
March, 11 Phil. (Pa.) 543 (1875). ' 

6° See Williams v. Wadsworth, 51 Conn. 277 (1883); Evans 2. Merriweather, 4 IIl. 
492 (1842). 

70 Wiggins 0. Muscupiabe, etc. Co., 113 Cal. 182, 45 Pac. 160 (1896). 

7 California cases, supra. Upon this general subject see article by Professor Jere- 
miah Smith in 17 Cor. L. REv. 383, 398; also WrEL, WATER RIGHTS, 3 ed., § 740 et seq. 

7 Miner v. Gilmour, 12 Moore P. C. 131, 14 Eng. Reprint, 861 (1858). 

73 SALMOND, TorTs, 4 ed., 301. 

™ Evans v. Merriweather, 4 Ill. 492 (1842). 

7 ANGELL, WATERCOURSES, 7 ed., 206. 

76 Russell v. Haig, BELL’s DEcIsIONS, 338, 346; Morison, 12, 823 (1791). 

™ FEercuson, LAw oF WATER IN SCOTLAND, 238. 
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lar expressions in the civil law writers of a century or so earlier.”® 
Its origin as a common law rule seems as elusive as its actual mean- 
ing; and it is therefore of interest that the French writers seem to 
repudiate it, as do some expressions in this country also. 

2. Upon navigable rivers the English and American rulings 
recognize all riparian rights, but subject to the condition of not 
interfering with navigation.*® In other words, the usual riparian 
law applies between riparian owners thereon as*respects diversion 
and the like, so long as the state or some one claiming to be injured 
in navigation is not a party to the controversy, or so long as there is 
in fact no interference with navigation.*! 

The French writers say upon that matter: ‘‘ Navigable or float- 
able rivers are excluded by the formal terms of article 644.” A law 
of 1791 had read: ‘‘No one may set himself up as exclusive owner 
of the waters of a navigable or floatable river; consequently all 
riparian owners may, as of common right, make diversions of water 
therefrom, provided they do not turn or impair the flow in a way 
harmful to the general good and the customary navigation of 
such river.” Of this the commentator remarks: ‘‘This derogation 
from the principles of the public domain having occasioned numer- 
ous abuses, the legislator of the year XII had to return to the rule 
of the older law.” ® 





78-“ Aqua profluens ad lavandum et potandum unicuique jure naturali concessa” 
(Vinnius, quoted in 5 Barn. & Adol. 1, 24, 110 Eng. Reprint, 692 (1833). Grotius says: 
“At idem flumen, qua aqua profluens vocatur, commune mansit, nimirum ut bibi 
hauririque possit.”” Grottus, lib. II, Cap. II, § XII. 

79 Wiggins ». Muscupiabe, etc. Co., 113 Cal. 182, 45 Pac. 160 (1896); Lux v. Haggin, 
69 Cal. 255, 407-408, 10 Pac. 674 (1886); Meng v. Coffee, 67 Neb. 500, 93 N. W. 
713 (1903). It is said of the distinction: “It seems never to have been acted on in 
any reported case,” but adding that as dictum it may have a secure place in the law. 
SALMOND, Torts, 4 ed., 301. 

80 Lyon v. Fishmongers Co., L. R. 1 A. C. 662, 673 (1876); Heilbron v. Fowler, etc. 
Co. 75 Cal. 426, 17 Pac. 535 (1888); and cases cited in WrEL, WATER Ricuts, 3 ed., 
§ 726. 

81 Ibid. See also Roanoke, etc. Co. v. Roanoke, etc. Co., 159 N. C. 393, 75 S. E. 29 
(1912); York Haven, etc. Co. v. York Haven, etc. Co., 194 Fed. (Pa.) 255, 266 (1911), 
201 Fed. 270 (1912); King v. Schaff, 204 S. W. (Tex. Civ. App.) 1039, 1042 (1918); 
United States v. Chandler, etc. Co., 229 U. S. 53, 33 Sup. Ct. Rep. 667 (1913); United 
States v. Cress, 243 U. S. 316, 37 Sup. Ct. Rep. 380 (1916). Compare State ex rel. 
Ham ». Sup. Ct., 70 Wash. 442, 126 Pac. 945 (1912); State v. Sturtevant, 76 Wash. 158, 
135 Pac. 1035 (1913). 

8 “Tes riviéres navigables ou flottables sont exclués en termes formels par l’art. 644. 
La loi des 28 septembre-6 octobre, 1791, en disposait autrement, en son titre 1°", sec- 
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From this it appears that the riparian right is not recognized in 
navigable streams, and that may be the formal law; but it also ap- 
pears that the law ‘‘in practice’’ does not follow the formal law to 
its full extent, for another commentator has it: 


“Neither the riparian owner nor the public have any right to use the 
water of navigable or floatable stream for any purpose whatever. Never- 
theless the government, and in less important cases the departmental 
administrations, may grant to riparian owners the right to take water 
from such streams, and they tolerate the public use of such water for 
certain domestic purposes, for washing, for watering animals, etc. These 
grants and permissions are always revocable, without recourse on the 
part of the beneficiaries.” 


So far as logic is concerned, there seems no reason why the rule 
above stated as the common law rule is not fully consistent with 
public rights in navigable streams. 

3. Natural lakes and ponds are outside the scope of the articles 
of the French Code establishing riparian rights, it is said. But 
when such lake or pond has an inlet or outlet in natural springs or 
streams there seem to arise differences of opinion. 


“This article (644) is considered by the majority of writers as without 
possible application to a pond, which does not constitute a running 
watercourse. M. Dalloz, ingeniously enumerating the various suppos- 
able cases that may arise, demonstrates in all of them the emptiness of 
pretensions of the neighboring landowners to take the water of ponds. 
He distinguishes three cases: (1) the pond is fed by a spring and a water- 
course formed thereby, which, taking rise before reaching the pond, 
traverse it for its length or width; in this case the owner of the pond is 
obliged to allow the water of the spring and the small watercourse to 


tion 1, art. 4: ‘Nul ne peut se prétendre propriétaire exclusif des eaux d’un fleuve ou 
d’une riviére navigable ou flottable; en conséquence, tout propriétaire riverain peut, 
en vertu du droit commun, y faire des prises d’eau, sans néanmoins en détourner ou 
embarrasser le cours d’une maniére nuisible au bien général et a la navigation établie.’ 
Cette dérogation aux principes de la domanialité publique ayant engendré de nom- 
breux abus, le législateur de l’an XII a dd revenir 4 la régle de l’ancien —_ a 
1 PicarD, TRAITE DES EAvx, 2 ed., 348. 

8 “Les riverains ni le public n’ont aucun droit 4 user de |’eau des cours d’eau navi- 
gables ou flottables, pour quelque objet que ce soit. Néanmoins le gouvernement, et, 
dans le cas les moins importants, l’administration départementale peut concéder aux 
riverains le droit d’exercer des prises d’eau, et ils tolérent que le public use des eaux 
pour certains besoins domestiques, pour des lavoirs, abreuvoirs, etc. . . . Ces con- 
cessions et tolérances sont toujours revocables, sans réclamation possible de la part 
des bénéficiaires.” 5 LABorI, REPERTOIRE DU DROIT FRANCAIS, 431. 
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flow out of the pond, for these waters should enure to the benefit of the 
lands lower down and not to that of the lands bordering on the pond; 
(2) the pond is formed by springs which rise in its bed: as these springs 
belong to the owner of the pond, no one has the right to deprive him of 
the waters without his permission; (3) even in case of floods the land- 
owners on a pond do not have the right to take water therefrom, since, 
if each ripariaw were to effect a diversion of water by trenches, where 
would be the security of the owner of the pond? But the riparian 
owners on a pond may by prescription acquire the right to take water 
therefrom.” ™ 


On the other hand, another commentator says: “The owner of 
the pond cannot turn the waters from their ordinary course at the 
outlet of the pond without exposing himself to an action by the 
riparian owners lower down.”’® And other commentators have ex- 
pressed similarly divergent views.® In this connection a commen- 
tator of standing has remarked: 





& “Tart. 644, C. civ. sec. 1 pose en principe que toute personne dont la propriété 
borde une eau courante, autre que celle qui est déclarée dépendre du domaine public, 
peut s’en servir 4 son passage pour l’irrigation de ses propriétés. Cette article est 
considéré par la majorité des auteurs comme sans application possible aux étangs, 
qui ne constituent pas une eau courante. M. Dalloz (v° Eaux, n. 251), détaillant in- 
génieusement les diverses hypothéses qui peuvent se présenter, démontre dans toutes 
l’inanité des prétentions des voisins 4 puiser l’eau des étangs. II distingue trois cas: 
1° |’étang est entretenu par une source et un cours d’eau par elle formé, et qui, prenant 
najssance avant d’arriver a |’étang, le traversent dans sa longueur ou sa largeur: dans ce 
cas, le propriétaire de l’étang est obligé de laisser libre l’eau de la source et le cours du 
ruisseau 4 la sortie de l’étang, car ces eaux doivent profiter aux propriétés inférieures ~ 
et non aux propriétés longeant !’étang; 2° l’étang est formé par des sources qui jaillissent 
dans son lit: comme ces sources appartiennent au propriétaire de l’étang, nul n’a le 
droit d’en dériver les eaux sans la permission de celui-ci; 3° méme en cas de crues, il 
faut refuser aux voisins de l’étang le droit d’y prendre de |’eau, car, si chaque riverain 
opérait une dérivation par de saignées, ov serait la garantie du propriétaire? Mais les 
riverains d’un étang peuvent, par prescription, acquérir le droit d’y exercer des prises 
d’eau.” 5 LaBorI, REPERTOIRE DU Droit FRANCAIS, 466-467. 

85 “Mais le propriétaire ne peut détourner les eaux de leurs cours normal, a la sortie 
de |’étang, sans s’exposer 4 une action des riverains d’aval.” 1 PicarD, TRAITE DES 
EAvx, 2 ed., 347-348. Likewise BAupRyY-LACANTINERIE ET CHAUVEAU, DEs BIENs, 
584, 585. 

86 “Les dispositions de ces articles sont donc étrangéres aux eaux pluviales quater, 
et a celles des lacs, étangs ou réservoirs. Elles restent sans application aux eaux 
dérivées d’un étang, alors méme qu’elles seraient conduites, au lieu od elles doivent 
étre utilisées, par le lit d’une ancienne riviére ou qu’il s’y mélerait des eaux provenant 
de ruisseaux supérieurs. Mais il en est autrement des cours d’eau naturels traversant 
des étangs qu’ils alimentent.” 3 Ausry ET Rav, Droit Crvit, 5 ed., 80. See BAupDRY- 
LACANTINERIE ET CHAUVEAU, Des BIENS, 559. 
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“Qne of-our-good authors, after having established this principle (that 
lakes and ponds are outside the riparian code section) adduces matters in 
derogation thereof which are another example of the deplorable uncer- 
tainty which prevails upon the doctrine. ‘If,’ says Proudhon, ‘the pond 
is fed by spring waters which flow naturally and continuously, there is no 
reason to distinguish it from a running watercourse, and undoubtedly 
the neighboring landowners thereon may instal ditches” ®” 


_ These questions are further discussed at length in the French 
books, and without doubt any one who has a problem in that line 
will find profit in consulting them. 

In the common law authorities it is said in effect that a lake and 
its incoming or outletting stream should be considered as a unit, 
with like rights on every part of it,** and that riparian owners on the 
lake may take water therefrom as against each other as well as 
against riparian owners on the incoming or departing streams, and 
vice versa.*® . 

4. “Underground waters are governed by article 552 of the 
French Civil Code. The proprietor of the surface is proprietor of 
what is beneath.”® In repeating this, another commentator adds: 
“Tt results that the proprietor of a tract of land is proprietor of the 
waters originating therein, as he is of the soil, the sand, the stones 
which make up the land.” * It is accordingly laid down by these 
and other commentators that no action lies against a landowner 





87 “Jn de nos bons auteurs, aprés avoir établi ce principe, y apporte des dérogations 
qui sont un nouvel exemple de la déplorable incertitude qui régne dans la doctrine. 
‘Si,’ dit Proudhon, ‘l’étang est alimenté par des eaux de source qui se reproduis- 
ent naturellement et continuellement, il n’y aura plus de raison de la distinguer d’une 
eau courante, et bien certainement les voisins y pourront pratiquer des rigoles.’”’ 
7 LAURENT, PRINCIPES DE Droit CIvIt, 302. 

88 Duckworth v. Watsonville, etc. Co., 150 Cal. 520, 89 Pac. 338 (1907); ibid., 158 
Cal. 206, 110 Pac. 927 (1910). 

89 Turner v. James Canal Co., 155 Cal. 82, 99 Pac. 520 (1909). See King v. Chamber- 
lin, 20 Idaho, 504, 118 Pac. 1099 (1911); Kennedy ». Niles, etc. Co., 173 Mich. 474, 
139 N. W. 241 (1912); Ryan v. Quinlan, 45 Mont. 521, 124 Pac. 512 (1912); State ex 
rel. Ham »v. Superior Ct., 70 Wash. 442, 126 Pac. 945 (1912); Hardin v. Jordan, 140 
U. S. 371, 390, 11 Sup. Ct. Rep. 808 (1891); 2 Harv. L. REv. 196 and 316; 3 Harv. L. 
REV. 1. 

% “Tes eaux souterraines sont régies par l’article 552 du Code civil. Le propriétaire 
du dessus est propriétaire du dessous.” 2 FABREGUETTES, TRAITE DES Eaux Pus- 
LIQUES ET PRIVEES, 235 (1911). 

% “Tl en résulte que le propriétaire d’un fonds est propriétaire des eaux qui y jaillis- 
sent, comme de la terre, du sable, des pierres, qui constituent le sol.” 5 LABorI, Rf- 
PERTOIRE DU DRoIT FRANCAIS, 400. 
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excavating in his land and thereby impairing the underground 
supply in other lands. 

In announcing this as likewise the common law an English court 
remarked: 


“The Roman law forms no rule, binding in itself, upon the subjects of 
these realms; but, in deciding a case upon principle, where no direct 
authority can be cited from our books, it affords no small evidence of 
the soundness of the conclusion at which we have arrived, if it proves to 
be supported by that law, the fruit of the researches of the most learned 
men, the collective wisdom of ages, and the groundwork of the municipal 
law of most of the countries of Europe.” * 


Nevertheless it is a rule that has not wholly stood the test of time 
either in France or England, and has been laid aside entirely in 
many states in America. 

In France certain code sections particularly relating to the rule, 
namely, articles 641, 642, 643, were changed in 1898. As they had 
previously stood and as construed by the courts they had been 
held by most commentators to leave room for doubt whether they 
authorized destruction or diversion of springs if they were the 
source of a stream flowing to the lands of others below.* The new 
article 643 of 1898 provides: “If on leaving the land where they 
arise the waters of springs form a watercourse having the character 
of public and running waters, the proprietor cannot divert them 
from their natural course to the prejudice of lower users.” ™ 





® Acton v. Blundell, 12 M. & W. 324, 353, 13 L. J. Ex. 289, 152 Eng. Reprint, 1223 
(1843). 

% “ Droit du propriétaire sur les sources qui émergent dans son fonds. — Aux termes de 
Vart. 641 du Code civil, ‘celui qui a une source dans son fonds peut’ en' user 4 sa 
volonté, sauf le droit que le propriétaire inférieur peut avoir acquis par titre ou par 
prescription.’ Ainsi le Code attribue au propriétaire du fonds ot émerge une source un 
véritable droit de propriété sur cette source.”” 1 PIcaRD, TRAITE DES EAvxX, 2 ed., 112. 

“Le propriétaire de la source conserve-t-il son droit absolu de propriété sur les eaux 
quand elles forment |’affluent d’une riviére? On lit dans un arrét de 1a cour de cassa- 
tion que le droit de disposition absolue des eaux recoit exception ‘au cas ot les eaux 
ont été voluntairement abandonnées a la communauté irrigative’ (c’est-d-dire aux 
propriétaires inférieurs qui s’en servent pour l’irrigation de leurs fonds); ‘qu’elles pren- 
nent alors le caractére d’eaux publiques et courantes, et que la loi crée, en ce cas, des 
droits qui modifient ceux du propriétaire primordial’ (Arrét de rejet du 22 mai 1854 
(Dalloz, 1854, 1, 301)). Cette méme exception a été admise comme un principe par la 
cour de Rouen (Rouen, 17 juillet 1857 (Dalloz, 1857, 2, 181)). Il nous semble que 
la jurisprudence confond deux ordres d’idées tout a fait différents.” 7 LAURENT, 
PRINCIPES DE Droit CIVIL, 213-214. 

™ “Si dés la sortie du fonds ov elles surgissent les eaux de sourses forment un cours 
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It is said that the civil law has a further general exception where 
the interference with underground water (whether feeding a stream 
or not) is accompanied by malice in the interferer. It is therefore 
interesting to note the following French statement: 


“Many authors, notably Pardessus, have maintained, in reliance upon 
reasons of morality and public policy, that the courts ought to condemn 
enterprises whose sole object is to harm neighboring property and which 
amount thus to an abuse in exercising the right of property. This doc- 
trine seems to us, as to Demolombe, against the text of the law; it would 
give rise, in its application, to inextricable difficulties and would necessi- 
tate a veritable inquisition into the motives and the intentions of the 
makers of excavations: the Court of Cassation has rejected it as applied 
to springs,” etc.® 


In England the first-mentioned modification (where the under- 
ground water affects a surface stream) has been asserted in some 
decisions,” and, although subsequently discouraged,®* it is prob- 
ably not wholly disposed of as a partial retreat from the original 
rule. The second modification (the malicious motive) has been 
more definitely rejected.*° 

In America the first-named modification (ground water affecting 
a stream) has been established,! and, further, the original rule 





d’eau offrant le caractére d’eaux publiques et courantes, le propriétaire ne peut les 
détourner de leurs cours naturel au préjudice des usagers inférieurs.” Art. 643, Code 
civil, nouveau. For a discussion of this new provision see 3 AUBRY ET RAJU, 5 ed., 
56 et seg. BAuDRY-LACANTINERIE ET CHAUVEAU, TRAITE DE Droit Crvit, DEs BIENs, 
581. 

% Chasemore v. Richards, 7 H. L. Cas. 349, 383 (1859). 
 % “Plusieurs auteurs, notamment Pardessus (des Servitudes, n° 78) et Daviel (des 
Cours d’eau, tome III, n° 895), ont enseigné, en se fondant sur des raisons de morale et 
d’intérét public, que les tribunaux devraient condamner les entreprises dont l’unique 
objet serait de nuire au fonds voisin et qui constitueraient ainsi un abus dans I’exercice 
du droit de propriété. Cette doctrine nous parait, comme 4 Demolombe, contraire aux 
textes; elle souléverait dans l’application des difficultés inextricables et nécessiterait 
une véritable inquisition sur les motifs et les intentions de l’auteur des fouilles; la 
Cour de cassation I’a repoussée pour les sources, ainsi que nous le verrons plus loin.” 
1 PrcarD, TRAITE DES EAvx, 2 ed., 77. 

97 Grand Junction, etc. Co. v. Shugar, L. R. 6 C. A. 483 (1871); Dudden ». Clutton 
Union, 1 H. & N. 627, 156 Eng. Reprint, 1353 (1857); Dickinson v. Grand Junction 
Co., 7 Exch. 282, 155 Eng. Reprint, 953 (1852). : 

% English v. Metropolitan, etc. Board, [1907] 1 K. B. 588, 601; Chasemore v. Rich- 
ards, 7 H. L. 349, 11 Eng. Reprint, 140 (1859). 

% Bradford Corporation v. Pickles, [1895] A. C. 587. 

100 Chauvet v. Hill, 93 Cal. 407, 408, 28 Pac. 1066 (1892); Gutierrez ». Wege, 145 
Cal. 730, 734, 79 Pac. 449 (1905); McClintock v. Hudson, 141 Cal. 275, 281, 74 Pac. 
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is now generally discarded as a whole. The American cases now 
usually limit each landowner, as against his neighbor, to acts done 
in the reasonable use of his own land, and not for use elsewhere, nor 
even for a use on his own land that is not, in the discretion of the 
court, reasonable under the circumstances presented. The gen- 
eral proposition that malice or motive is not a subject of legal 
inquiry is usually maintained, however.’ 

5. Public lands and the waters thereon have always figured 
largely in our western water law. A large portion of that law has 
been devoted to diversions of water from public lands, the United . 
States having with respect thereto recognizéd the right of the prior 
appropriator by the Act of Congress of 1866.'% The riparian rights 
in the French law are likewise not applied upon streams that are 
‘appurtenances of the public domain.” ™ 

Another French code section has a unique analogy in California 
decisions concerning the water rights of the city of Los Angeles. 
The French section gave preferential rights, against private riparian 
owners, to a commune, village, or hamlet through which the stream 
might flow.” In California, after much litigation, the city of Los 
Angeles as successor of the Mexican Pueblo de los Angeles has been 
held to have succeeded to a public water supply from the Los Angeles 


River which runs through the city, and to have a right to the whole 
river as against private riparian owners thereon.!% This result was 
reached after an examination of Mexican and Spanish law, without 





849 (1903); Cohen v. La Canada W. Co., 142 Cal. 437, 439-440, 76 Pac. 47 (1904); 
In re German, etc. Co., 56 Colo. 252, 139 Pac. 2 (1914); Bastian v. Nebeker, 49 Utah, 
390, 163 Pac. 1092 (1917); and other cases in WrEL, WATER Ricuts, 3 ed., § 1082. 

10 Ballantine & Sons v. Public Service Corp., 86 N. J. L. 331, 91 Atl. 95 (1914); 
Cason v. Florida Power Co., 74 Fla. 1, 76 So. 535 (1917); Patrick v. Smith, 75 Wash. 407, 
134 Pac. 1076 (1913); and other authorities in WreL, WATER Ricuats, 3 ed., §§ 1063, 
1066. 

102 Compare Katz v. Walkinshaw, 141 Cal. 116, 70 Pac. 663, 74 Pac. 766 (1903), and 
Union Labor Hospital v. Vance Redwood Lumber Co., 158 Cal. 551, 555, 112 Pac. 886 
(1910). See Dunshee v. Standard Oil Co., 152 Iowa, 618, 132 N. W. 371 (1911). 

108 y4 Stat. aT L. 253, 254, c. 262, § 4 of A. C. July 26, 1866; U. S. Comp. Starts. 
1901, Pp. 1437; Rev. Stats. § 2339; also § 17 of A. C. July 9, 1870, 16 Stat. 218; U.S. 
Comp. STAT. 1901, p. 1437; Rev. Stats. § 2340. See WrEL, WATER RIGHTS IN THE 
WESTERN STATES, 3 ed., Parts I, IT; 1 Cat. L. Rev. 11. 

10 Code Napoléon, Article 644. 

105 Code civil, § 643. By amendment in 1898 the provision in this regard was some- 
what changed and transferred to § 642. 

106 WreL, WATER Ricuts, 3 ed., § 68. 
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mention of French law. It is an exception to the prevailing common 
law doctrine that a city as such is not a riparian owner, but only its 
lot owners who front on the stream.!” So far as it comes from Mexi- 
can law in the case of Los Angeles, it seems to be public land law 
(which is the reason for mentioning it here).!°° It is placed in the 
judicial opinions in the Los Angeles cases, however, upon a special 
power resting in pueblos by general law (similar to the provision 
in the French code). 

The Los Angeles cases enforce the ‘‘pueblo right” to the extent 
of enjoining landowners in the upper San Fernando Valley from 
using wells so far as fhe wells prevent underground water from 
seeping to the headwaters of the river.’ This goes further than the 
French authorities indicated in the following passage. Speaking 
of the code section forbidding the owner of a spring from changing 
the course of a stream flowing therefrom, when the latter supplies 
the inhabitants of a commune, village, or hamlet, the commentator 
says: : 


“Incorporated into the law for the purpose of dealing with surface 
springs, it cannot be extended to underground waters. This extension, 
besides, would have consequences of exceptional gravity, since it would 
allow opposition to all excavations that might cut veins of water, and 
would tie up property with a kind of interdict. Therefore the decisions 
of the Court of Cassation have never hesitated to recognize that the 
communes cannot, in invoking article 643, interpose obstacles to the 
exercise of the upper proprietor’s right to excavate even when his opera- 
tions would have the effect of changing the course of underground 


waters.’’ 110 





107 FARNHAM, WATERS AND WATER RIGHTS, 603, 609-612; 40 Cyc. 764-765; 37 
L. R. A. (N. Ss.) 312, note. A case of note is City of Emporia v. Soden, 25 Kan. 588 
(1881), by Mr. Justice Brewer, later of the United States Supreme Court. 

108 See WIEL, WATER RIGHTS IN THE WESTERN STATES, 3 ed., § 68. 

109 Los Angeles v. Hunter, 156 Cal. 603, 105 Pac. 755 (1909). 

10 “ Aux termes de l’art. 643 du Code civil, ‘le propriétaire de la source ne peut 
en changer le cours, lorsqu’il fournit aux habitants d’une commune, village ou hameau, 
eau qui leur est nécessaire.’ De méme que toutes les exceptions au droit commun, 
cette disposition prohibitive doit étre restreinte 4 l’objet précis pour lequel elle a été 
édictée. Inscrite dans la loi pour les sources extérieures, elle ne peut étre étendue ar- 
bitrairement aux eaux souterraines. Cette extension aurait du reste des conséquences 
d’une gravité exceptionnelle, puisqu’elle permettrait de s’opposer a toutes les fouilles 
susceptibles de couper les veines d’eaux et frapperait la propriété d’une sorte d’interdit. 
Aussi la doctrine et la jurisprudence de la Cour de cassation n’ont-elles jamais hésité a 
reconnaitre que les communes ne pouvaient, en invoquant l’art. 643, porter obstacle 
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6. Easements for dams on riparian lands of others, and rights of 
way to conduct water therefrom to the place of use, are governed in 
many respects by two French statutes, one enacted in 1845 and the 
other in 1847, which are always found discussed in connection with 
the code sections. ‘Subsequent to the Civil Code, two laws, one 
under date of April 29, 1845, and tlfe other of July 11, 1847, have 
imposed upon properties three new obligations in favor of agricul- 
ture by giving very great facilities to irrigation. These three obli- 
gations are ordinarily classed as servitudes. They are servitudes of 
support [for dams], of [right of way for] aqueducts, and of discharge 
of waters after irrigation. These new provisions have not otherwise 
produced any modification of the rules laid down by the Code con- 
cerning the ownership and use of waters; nor have they affected the 
laws which have for their object the policing of waters.” ™ 

The riparian owner on whose land servitude of supporting a dam 
is thus imposed is entitled to compensation, as is also every land- 
owner over whose land the conduit therefrom is built. The statutes 
are ‘therefore founded upon the principle of condemnation with 
compensation. 

They apply only to irrigation, and not to industrial works or 





au droit de fouille du propriétaire supérieur, alors méme que les travaux avaient pour 
effet de modifier le cours des eaux souterraines. (C. C. civ., 29 novembre 1830, com- 
mune de Fagon c. Masse; —— req. 15 janvier 1833; commune de Fayence c. Dubour- 
guet; —— civ., 26 juillet 1836 ville d’Apt c. Pin; —— civ., 4 décembre 1849, Mercader 
c. Couder et Lacvivier; —— civ., 28 mai 1872, ville de Toulon et commune du Revest 
c. Ciedu Ragas).” 1 Picarp, TraiTé pes Eaux, 2 ed., 80, 81. 

i “Postérieurement au Code civil, deux lois en date l’une du 29 avril 1845, l’autre 
du 11 juillet 1847, sont venues mettre a la charge des propriétés trois nouvelles obliga- 
tions en vue de favoriser l’agriculture par des facilités plus grandes données a V’irri- 
gation; ces trois obligations sont ordinairement qualifiées de servitudes: ce sont les 
servitudes d’appui, d’aqueduc et d’écoulement des eaux d’irrigation. Ces dispositions 
nouvelles n’ont d’ailleurs apporté aucune dérogation aux régles tracées par le Code sur 
la propriété et l’usage.des eaux; elles n’ont pas davantage touché aux lois qui ont pour 
objet la police des eaux (art. 5, L. 29 avril 1845; art. 4, L. 11 juill. 1847).” 5 LaBort, 
REPERTOIRE DU Droit FRANGAIS, 457. 

“Quant aux discussions longues et laborieuses, qui ont précédé le vote de la loi 
(of 1845), soit 4 la Chambre des députés, soit 4 la Chambre des pairs, elles n’établissent 
pas que le législateur ait entendu modifier les régles du Code civil ou en fixer l’inter- 
prétation, dans le sens de l’extension des droits d’usage aux propriétés non riveraines. 
La plupart des orateurs et specialement les deux rapporteurs, MM. Dalloz et Passy, ont 
affirmé 4 diverses reprises que ces régles demeuraient intactes et qu’il n’y était dérogé 
ni directement ni indirectement.” 1 Prcarp, TRAITE DES EAUx, 2 ed., 361; 3 AUBRY 
ET RAv, 5 ed., 35, 36, accord. 
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water power.! The extent of the irrigation, whether a garden or a 
farm, by urrows or by flooding, is not a factor. The granting or 
refusing of an application for permit to exercise the servitude is 
not of right, but is discretionary with the tribunals hearing the 
petition, in the exercise of which discretion they consider among 
other things the balance of injury and benefit. The compensation 
to be awarded includes among other elements the damage expected 
to result from occupation of the land needed, and from the exercise 
of the servitude of access to the ditch or dam for the purpose of 
maintaining and repairing it, but not speculative damages based 
upon future considerations that cannot be reduced to a reasonable 
certainty.“ Parks and enclosures about dwellings are excluded 
from the law of 1845 relative to rights of way, but are not exempted 
from the law of 1847 relative to building dams." The statutes 
apply to facilitating riparian uses as well as nonriparian uses; 
and under them a riparian owner may build a dam beyond the 
middle of the stream on the land of an opposite riparian owner, or 
may bring his water from a point above his boundary line.“* Some 
further information regarding these statutes has been noted by the 
present writer in another place.”” 

This matter of obtaining access to streams over lands of another 
has been a source of considerable contention in this country. In 
early California a statute giving miners a right of entry on private 
land of agriculturists was held unconstitutional. On the other 





2 y PrcaRD, TRAITE DEs Eaux, 2 ed., 377-379. See Water Supply Paper 238 of the 
United States Geological Survey, concerning efforts to get legislation extending these 
acts to water power uses. 

3 y PIcARD, TRAITE DES EAvx, 2 ed., 377-370. 

“Cette servitude d’appui n’existe que pour les besoins de l’irrigation; elle ne peut 
étre exercée qu’autant que les besoins sont sérieux, et qu’elle ne causera pas un trop 
grand préjudice aux propriétés voisines. Par suite, lorsque les tribunaux sont saisis 
d’une demande tendant a obtenir l’exercice de la servitude au cas de désaccord entre le 
riverain désireux d’appuyer un barrage et le riverain opposé, ils ont un pouvoir d’ap- 
préciation absolu et ne sont nullement astreints par la disposition de la loi du 11 juillet 
1847 de reconnaitre au demandeur le droit de servitude qu’il prétend exercer. Aubry 
et Rau, t. 3, sec. 241, texte et note 25; Demolombe, t. 11, n. 228; Ballot, loc. cit. — 
Bien entendu, elle ne peut étre réclamée que moyennant le paiement d’une juste et 
préalable indemnité. Mais il n’existe aucune limitation en raison du mode d’irrigation 
employé.” 5 LABORI, REPERTOIRE DU DRoIT FRANGAIS, 457. 

114 Ibid. 

U5 Tbid., 384. 

u6 Tbid. 

117 WreL, WATER RIGHTS IN THE WESTERN STATES, 3 ed., § 614. 
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hand in early Colorado, followed in a number of other Western 
states, decisions allowed such entry for dam and ditch-building 
without compensation and without even an enabling statute. The 
California stand has been maintained, so far as the water is sought 
for private use as distinguished from public distribution. The 
Colorado position has been maintained only so far as statutes have 
since been enacted for it upon the basis of condemnation with 
compensation; not, however, confined to public distribution pro- 
jects, as in California, but extending also to private enterprises 
(such as water for the irrigation of one’s private farm), as in France, 
and extending (beyond the French acts) to other purposes, such as 
mining, lumbering, etc.“* In view of the similarity to the French 
system, the experience under the French statutes would seem 
to offer considerable interest where these questions arise in this 
country. 

7. Public administration is extensively treated in the French 
books. It seems to be confined to the ordinary administrative 
officers, with only occasionally a special office for water matters. 
In a number of American states water commissions have been 
created to pass upon permits for water uses, the erection of dams 
and canals, and general supervision." 

The scope of the French administrative activity will be indicated 
by extracting the following three articles from a set based upon a 
“model” or form of general regulations of the year 1878: 


“ Art. 4.— Every proprietor who wishes to undertake construction upon 
a watercourse or adjacent thereto must submit to the prefect the plans 
which he proposes to adopt. Within two months following the filing of 
this communication, the prefect, after having taken advice of engineers, 
will make known to the petitioner whether the proposed works appear 





118 Upon this matter see WIEL, WATER RIGHTS IN THE WESTERN STATES, 3 ed., §§ 221- 
226; 607-614; and compare the following among decisions more recent: Inspiration, etc. 
Co. v. New Keystone, etc. Co., 16 Ariz. 257, 144 Pac. 277 (1914); Gravelly Ford, etc. 
Co. v. Pope & Talbot Land Co., 36 Cal. App. 556, 178 Pac. 150 (1918); Ibid., 36 Cal. 
App. 717, 178 Pac. 155 (1918); Cat. Const. Art. XII, § 23; Cat. Stat. 1911, chap. 719; 
CAL. STAT. 1913, p. 1012, § 12; City of Albuquerque ». Garcia, 17 N. Mex. 445, 130 
Pac. 118 (1913); Stettler v. O'Hara, 69 Ore. 519, 139 Pac. 743 (1914); Tanner v. Beers, 
49 Utah, 536, 165 Pac. 465 (1917); Monettaire, etc. Co. . Columbus, etc. Co., 174 Pac. 
(Utah) 172 (1918); Irwin v. J. K. Lumber Co., 102 Wash. 99, 172 Pac. g11 (1918); 
Grover, etc. Land Co. v. Lovella Ditch, etc. Co., 21 Wyo. 204, 131 Pac. 43 (1913); 
Union Lime Co. v. Chicago, etc. Co., 233 U. S. 211, 34 Sup. Ct. Rep. 522 (1914). 

119 See WIEL, WATER RicGuTs, 3 ed., chaps. 49, 50. 
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likely to impair the free flow of the waters, and whether, as a conse- 
quence, the administration is opposed to their execution. After wait- 
ing this period, if he has received no reply, the petitioner may proceed, 
without prejudice, however, to the rights of third persons and the rights 
of the Administration. 

Art. 5.—No dam, no foundation, no permanent or temporary work of 
a nature to change the régime of the waters may be established or re- 
constructed upon a watercourse without the authorization of the prefect. 

Art. 6.—It is forbidden to use cuts in the banks or other means of 
diversion without having obtained the authorization of the prefect.” 


Thus permission in advance is required for takings of water for 
industrial, agricultural, and for all works to be established in the 
bed of streams.” 

It is held that the necessity of securing a permit applies to works 
of riparian owners as well as others. Attention in this regard is 
called by the commentators to section 645 of the Civil Code, which 
requires the courts to respect local rules. Administration regula- 
tions are considered to Pe local rules within this provision.”! Works 


a 





20 “Art. 4. — ‘Tout propriétaire, qui veut opérer une construction au-dessus des 
cours d’eau ou les joignant, doit soumettre au préfet les dispositions qu’il se propose 
d’adopter. Dans les deux mois qui suivront le dépét de cette communication, le préfet, 
aprés avoir pris l’avis des ingénieurs, fera connaitre au pétitionnaire si les ouvrages 
projetés paraissent devoir nuire au libre écoulement des eaux, et si, en conséquence, 
) Administration s’oppose 4 leur exécution. Aprés ce délai, s’il n’a regu aucune réponse, 
le pétitionnaire pourra passer outre, sans préjudice toutefois des droits des tiers et de 
ceux de l’Administration.’ 

“Art. 5. — ‘Aucun barrage, aucune plantation, aucun ouvrage permanent’ ou tem- 
poraire de nature 4 modifier le régime des eaux ne peut étre établi ou réparé sur un 
cours d’eau sans l’autorisation du préfet.’ 

“Art. 6. — ‘Il est interdit de pratiquer dans les berges des coupures et autres moyens 
de dérivation sans avoir obtenu l’autorisation du préfet.’ 

“ Ainsi les prises d’eau industrielles ou agricoles et tous les ouvrages 4 établir dans le 
lit des cours d’eau nécessitent une permission préalable. Pour les ouvrages supérieurs, 
Administration se contente d’exiger une communication qui la mette 4 méme d’ex- 
ercer son droit de veto.” 2 Prcarp, TRAITE DES Eaux, 2 ed., 27, 28. / 

121 “Ta seule difficulté est de savoir s’il faut au riverain une. autorisation de l’ad- 
ministration. Il a été jugé que le riverain ne peut, alors méme qu’il est propriétaire 
des deux rives, construire un barrage sans autorisation. Dans |’espéce, il y avait un 
réglement local (Arrét de cassation de la chambre criminelle du 15 novembre 1838 
(Dalloz, au mot Eaux, n° 581, 3°)), et l’article 645 veut que les réglements locaux soient 
observés.” 7 LAURENT, PRINCIPES DE Droit CIvIt, 339. 

“Les riverains ont-ils besoin d’une autorisation pour faire soit des travaux de défense, 
soit des ouvrages destinés a faciliter usage des eaux? S’il y a un réglement qui pre- 
scrit l’intervention de l’administration, il va sans dire que les riverains doivent 
observer, car la loi fait un devoir aux tribunaux d’en assurer |’exécution (art. 645). 











WATERS: AMERICAN LAW AND FRENCH AUTHORITY 163 


constructed by riparians without permission may be ordered 
suppressed.” 

The regulative power does not extend to granting concessions 
to nonriparian appropriators so as to be valid against riparian 
owners; the latter may always have recourse to the courts against 
the administrative action. One French minister of public works de- 
clared that he had never attempted to make any such concessions 
against riparian rights, and a law proposing to give him such power 
was rejected and never got passed.’” The actions of the adminis- 
trative officers are always subject to vested rights, the commenta- 
tors agree, and an infringement of them may still be judicially 
redressed.' ‘The general regulations never have the effect of 
cutting off private claims to rights of use, so far as their provisions 
allow such rights to exist. The users remain free to submit these 
claims to judicial determination.” The same ruling is made in 





Méme en Il’absence de réglement, on décide, en France, qu’aucun barrage ne peut étre 
établi sans une autorisation préalable, et cette jurisprudence a été sanctionnée par le 
décret du 25 mars 1852 (Demolombe, t. XI, p. 214 n° 272, et les autorités qu’il cite. 
Ii taut ajouter un arrét de rejet du 11 mai 1868 (Dalloz, 1858, 1, 468)). En Belgique, 
un arrété royal du 28 aotit 1820 a décidé la question dans le méme sens.”” 7 LAURENT, 
PRINCIPES DE Droit CriviL, 351. 

12 “T] arrive souvent que des travaux sont exécutés par les riverains sans |’autorisa- 
tion de l’autorité administrative: l’administration reste toujours libre d’ordonner la 
suppression de ces travaux sans indemnité.” 5 LABoRI, REPERTOIRE DU Droit FRAN- 
CAIS, 417-418. 

But the same author intimates that this is the rule only where a regulation against 
unauthorized work has been specially made. “L’exécution de travaux sans autorisa- 
tion ne constitue pas a elle seule une contravention; pour que le fait soit susceptible 
de répression, il faut, en outre, qu’un réglement soit venu défendre toute construction 
non autoriséé.” 5 LABoRI, REPERTOIRE DU Droit FRAN¢AIS, 418. 

123 3 AuBRY ET RAJU, 4 ed., 19, note 22. 

14 “Tes mesures individuelles prises par l’administration doivent respecter les 
droits acquis; les actes administratifs contiennent en général toutes réserves 4 cet 
égard. Si le réglement d’eau porte atteinte aux droits d’usage conférés par l’art. 644 
ou acquis par titre ou prescription, les particuliers lésés sont en droit de se pourvoir 
devant l’autorité judiciaire.” 5 LaBort, REPERTOIRE DU Droit FRANGAIS, 417. 

“Or, la loi n’accorde qu’aux riverains le droit de se servir des eaux; l’administration 
ne peut pas étendre ce droit aux non-riverains. Elle enléverait par la aux riverains le 
volume d’eau qu’elle concéderait 4 un non-riverain; ce serait, en un certain sens, une 
expropriation sans indemnité et dans un intérét particulier; ce qui serait en définitive 
une violation de la propriété.” 7 LAURENT, PRINCIPES DE Droit CIvIL, 328. 

12% “Les réglements généraux n’ont jamais pour effet de trancher les contestations 
d’intérét privé sur les droits d’usage, tels que leurs dispositions les laissent subsister. 
Les usagers demeurent libres de soumettre ces contestations a l’autorité judiciaire.” 
2 PIcaRD, TRAITE DES EAUx, 2 ed., 79. 
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America with respect to water commissions.” There is thus a 
mingling of administrative and judicial authority in water matters, 
which one French commentator refers to as “unique under our 
law.” #27 

The administrative permit is thus no defense to a judicial action 
to abate the permitted act at the suit of the owner of a vested right 
infringed by it. But it seems that damages against the permittee 
will not be granted,”* unless he has broken the regulations.’ 
Query, whether there is such distinction between injunction and 
damages in this respect in American law.”° 
The permits are revocable by the administrative authority grant- 





26 WirEL, WATER RIGHTS IN THE WESTERN STATES, 3 ed., §§ 410, 411, 1192-11094, 
1211. See also subsequently Youngs v. Regan, 20 Idaho, 275, 118 Pac. 499 (1911); 
King ». Chamberlin, 20 Idaho, 504, 118 Pac. 1099 (1911); Gard v. Thompson, 21 Idaho, 
485, 123 Pac. 497 (1912); Marshall v. Niagara, etc. Co., 22 Idaho, 144, 125 Pac. 208 
(1912); Washington State Sugar Co. v. Goodrich, 27 Idaho, 26, 147 Pac. 1073 (1915); 
Gearhart v. Frenchman, etc. Irr. Dist., 97 Neb. 764, 151 N. W. 323 (r915); Knox v. 
Kearney, 37 Nev. 393, 142 Pac. 526 (1914); Owens »v. Snider, 52 Okla. 772, 153 Pac. 
833 (1915); Gay v. Hicks, 33 Okla. 675, 124 Pac. 1077 (1912); Pringle Falls, etc. Co. ». 
Patterson, 65 Ore. 474, 128 Pac. 820, 132 Pac. 527 (1912); St. Germain, etc. Co. ». 
Hawthorne Ditch Co., 32 S. Dak. 260, 143 N. W. 124 (1913); Chandler v. Utah, etc. 
Co., 43 Utah, 479, 135 Pac. 106 (1913); Peterson v. Eureka, etc. Co., 176 Pac. (Utah) 
729 (1918). 

127 “| | . nous rencontrerons méme certaines difficultés de droit dans lesquelles 
s’exerce concurremment la juridiction de l’une et de l’autre autorité, circonstance 
peut-étre unique dans notre droit.” 5 LABORI, REPERTOIRE DU DRoIT FRANGAIS, 400. 

“Du pouvoir qui appartient 4 l’administration de fixer la hauteur 4 laquelle 
doivent étre tenues les eaux des moulins et usines on a parfois conclu que, dans certains ~ 
cas, les tribunaux dévaient se refuser 4 statuer, et renvoyer les parties devant l’autorité 
administrative; Cass. 28 dec. 1830 (S. 31.1.44) — Ce point de vue n’a pas paru exact; 
on a fait remarquer, en effet, que les tribunaux ne devaient surseoir 4 statuer qu’autant 
qu’une question de police des eaux était soulevée, et qu’ils devaient statuer dans toute 
autre hypothése: Cass. 5 mars 1833 (S. 33.1.479) — Aubry et Rau, loc. cit.” 5 LaBort, 
RE£PERTOIRE DU Droit FRANCAIS, 418. 

28 “| . les riverains, auxquels la réglementation nouvelle porte un préjudice, ne 
sauraient réclamer aucune réparation de ceux qui |’ont causé par leur obéissance aux 
prescriptions de l’autorité compétente.” 5 LABoRI, REPERTOIRE DU Droit FRANGAIS, 
417. 

129 “‘Toutefois l’observation des réglements ne peut, en aucun cas, donner lieu 4 une 
action de la part des tiers, alors méme que ceux-ci seraient atteints dans leur jouissance 
antérieure et subiraient un préjudice: nul n’est tenu 4 une réparation pour avoir obéi 
ala loi. Inversement, les contraventions aux réglements peuvent servir de base 4 une 
action en réparation du dommage qui en résulterait pour les tiers.” 2 Picarp, TRAITE 
DES Eaux, 2 ed., 79. 

130 See authorities supra, note 123. Compare Cason v. Florida Power Co., 76 So. 
(Fla.) 535 (1917). 
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ing them, and without compensation.™' In America, the revocabil- 
ity has been a subject of contention for some years.” 

Comparison of these and of many similar matters as discussed 
in the French books with the rules and regulations of our water 
boards and commissions and of the federal departments having 
to do with reservoirs and canals built upon public lands or upon 
navigable rivers will suggest many points of common interest. 

8. In the same connection, our public-service commissions have 
taken over the regulation of charges and conditions of distribution 
of water by distributors to their corisumers, which step (unless 
recently) has apparently not yet been definitely taken in France. 
The companies are required to publish their charges and regulations, 
but it seems to be still treated as arguable whether these rates and 
regulations can be publicly controlled, and whether they need 
necessarily be followed. 

As indicating public control the following statement is quoted 
from Labori: 


“The waters of irrigation canals are considered, with their laterals, as 
‘res nullius,’ whose use is reserved to all, and which for that reason are 
insusceptible of private appropriation. Consequently, while the bed of 
an irrigation canal or ditch may be the subject of a private property 
right, it is otherwise with the water which fills it; the agreements of the 
parties cannot prevail against the declared policy of the public authority 
which has distributed this water with a view to the common interest.” ™ 





131 “Ta concession régle l’exercice d’un droit préexistant; elle n’en confére aucun au 
concessionnaire. Il est certain que celui-ci ne neut pas s’en prévaloir comme d’un droit 
acquis a l’égard de l’administration; l’autorité administrative intervient toujours dans* 
un intérét public, et l’on ne peut jamais opposer un droit, pour mieux dire un intérét 
privé a l’intérét public; bien moins encore peut-on fonder un droit sur un acte adminis- 
tratif. Les autorités qui agissent dans l’intérét public, le pouvoir exécutif aussi bien 
que le pouvoir législatif, peuvent toujours revenir sur ce qu’elles ont fait, en abrogeant 
leurs actes ou en les modifiant; il n’y a pas de droit acquis contre l’Etat. De 1a le 
principe que les concessions en matiére de cours d’eau sont essentiellement révocables, 
et la révocation se fait, comme nous l’avons déja dit, sans que le concessionnaire ait 
droit 4 une indemnité, du moins en vertu de la concession. S’il a des droits préexis- 
tants contre un co-riverain, il peut les faire valoir en justice (Ordonnance du conseil 
d’Etat du 18 novembre 1842 (Dalloz, au mot Eaux n° 470, 1°)). Car il résulte encore de 
la nature des concessions qu’elles ne sauraient donner ni enlever un droit.” 7 LAURENT, 
PRINCIPES DE Droit CIVIL, 394-395. 

18 See WIEL, WATER RIGHTS IN THE WESTERN STATES, 3 ed., §§ 432, 434, 437- 

183 “Tes eaux des canaux d’irrigation sont considérées avec leurs ramifications, 
comme des ‘res nullius,’ dont l’usage est réservé a tous, et qui, 4 ce titre, sont insuscep- 
tibles d’appropriation privée. Si par suite le lit des canaux ou fossés d’irrigation peut 
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On the other hand, against public regulation of the distribution 
of irrigation water, another commentator says: 


“Trrigation canals are not part of the public domain. The definition of 
this domain by article 538 of the Civil Code: ‘the portions of French 
territory which are not susceptible of private property,’ does not apply 
to these canals; for an irrigation canal may perfectly well belong to an 
individual. Their use is never public. Without doubt, the large canals 
are established in the general interest of the region which they serve. 
But there is no right for every one, nor even for all of the riparians, to 
use them free or to take water from them at will; it is only by virtue of 
private contracts that certain proprietors make use of them to irrigate 
their lands. The character of private property of these canals has been 
recognized several times in judicial decisions.”’ 


The same writer (the date of the.work is 1896) discussed the 
matter further in the same vein. The schedule of rules and charges 
of irrigation canals, he says, requires contracts of service to con- 
form to a pattern prescribed by the administration; but departure 
therefrom is allowed. The contract, and not the schedule of rates, 
governs. This has not been adjudged by the Council of State or by 
the Court of Cassation, but follows from the principle of freedom 
of contract. Where it does not exist, as in railways, owing to 
special legislation nullifying individual contracts, the latter are en- 
enforceable in all provisions not contrary to the public order. The 
contract of service, and not the schedule of rates, is looked to by 
the courts in suits between the canal owners and the irrigators.!* 





étre l’objet d’un droit de propriété privée, il en est autrement de l’eau qui le remplit; 
les conventions passées entre les parties ne sauraient prévaloir contre la destination de 
Vautorité publique qui a distribué cette eau au mieux des intéréts communs: Paris, 8 
mars 1887 (D. 88. 2. 247).” 5 LABorI, REPERTOIRE DU Droit FRANCAIS, 459. 

14 “Tes canaux d’irrigation ne font pas partie du domaine public. La définition 
donnée de ce domaine par l’article 538 du Code civil: ‘les portions du territoire francais 
qui ne sont pas susceptibles de propriété privée,’ ne s’applique pas 4 ces canaux; car 
un canal d’irrigation peut parfaitement appartenir 4 un particulier. Leur usage n’est 
jamais public. Sans doute, les grands canaux sont établis dans l’intérét général de la 
contrée qu’ils desservent. Mais il n’appartient pas 4 tout le monde, ni méme a tous 
les riverains, d’en user librement et d’y puiser de l’eau 4 volonté; c’est seulement en 
vertu de contrats privés, que certains propriétaires s’en-servent pour irriguer leurs terres. 
Le caractére de propriété privée de ces canaux a été reconnu a diverses reprises par la 
jurisprudence (C. C., civ. 1°" avril 1884, Compagnie générale des canaux et des travaux 
publics c. l’Administration de l’Enregistrement).” 4 PICARD, TRAITE DES Eaux, 2 ed., 
27,28. Thisauthor is Inspecteur Général des Ponts et Chaussées, Président de la section 
des Travaux Publics, de l’Agriculture, du Commerce et de l’Industrie au Conseil d’E tat. 

135 4 PrcarD, TRAITE DES Eaux, 2 ed., 54, 55. 
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This subject has been much debated in the irrigation cases in 
America, and of recent years the voidability of private contracts 
has come to be generally acknowledged, wherever they conflict 
with public rulings or with the requirement of equal service upon 
equal terms and at reasonable rates and subject to reasonable regu- 
lations. The present writer has not read sufficiently upon this 
matter in the more recent French writers to say whether the passage 
represents the present French point of view. It is quoted here to 
show that the form of contention is identical with the stand taken 
in American irrigation cases until the recent acceptance of the 
public service doctrines.” 

In conclusion, it is hoped that among those specially interested 
in the subject of waters this paper may stimulate a little curiosity to 
see what else these sources of information contain.’ 

If they disclose a different system than ours, casual attention 
satisfying curiosity would be as much as they merited. But if 
found to be the system which we have, only more completely 
worked out than with us, they seem to offer practical value of 
marked extent; an available fund of information which can bring 
considerable light to a region of private law where there has been 
much groping and puzzling. It cannot, of course, be authority, 
nor would I wish it to be. I question the advisability of creating 
foreign authority even over public affairs in excess of judicial re- 
quirements. But the French learning can advance our knowledge 
upon this subject to-day without being authority, as it did when our 
law went to it for the fundamental principles in the beginning."** 


Samuel C. Wiel. 


SAN FRANCISCO. 





136 See WiEL, WATER RIGHTS IN THE WESTERN STATES, 3 ed., chap. 56. 

137 The following French books are recommended. They are in the larger law libra- 
ries, and copies can be bought from N. A. Phemister Co., 42 Broadway, New York. 
Their main shortcoming is the uniform lack of proper indexing in French law books. 

PARDESSUS, TRAITE DES SERVITUDES; DAVIEL, TRAITE DE LA LEGISLATION ET DE LA 
PRATIQUE DES Cours D’EAU (1845); DEMOLOMBE, TRAITE DES SERVITUDES; PICARD, 
TRAITE DES Eaux, 2 ed. (1896); BouLé eT LescuyEeR, CopE pes Cours p’Eav, 2 ed. 
(1900); FABREGUETTES, TRAITE DES Eaux (1911); 3 AUBRY ET Rav, Droir Crvin 


FRANCAIS, 5 ed., 5 LABoRI, REPERTOIRE DU Drorr FRANCAIS; 7 LAURENT, PRINCIPES 


pE Droit Crvit; BAupRY-LACANTINERIE ET CHAUVEAU, TRAITE DE Droit Crvi1, 
DES BIENS, 3 ed. (1905). 

138 Acknowledgment is made to Mr. ‘Richard C. Harrison, San Francisco, for assis- 
tance in translating the French passages herein quoted. 
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LEGAL PREPARATION TESTED BY SUCCESS IN 
PRACTICE 


HINGS are to be determined, not by arguing, but by trying,” 

said the great lawyer-philosopher, Francis Bacon, in laying 
the foundation for modern sciéntific research. In the spirit of that 
suggestion the effectiveness of different modes of legal preparation 
should be determined, not so much by a priori argument as by 
observation of what sort of preparation produces the greatest 
success in actual practice. 

The question at once arises, “‘What is success in practice?” In 
the opinion of clients, success in practice means success in court. In 
the opinion of the bar, success in practice means success in court. 
With success in court follows abundance of clients, lucrative con- 
sultation practice, and financial success. With failure in court, 
clients vanish, consultation practice disappears, and financial 
returns fade away.! Granting that success in court is not an ideal 
test of a lawyer’s success, since it ignores the larger social aspects 
of the question, yet success in court and no other is the practical 
test of success applied to the lawyer in the actual world. How far 








1 General agreement that success in court is the proper standard by which to 
measure a lawyer’s success is hardly to be expected. It will be objected by some that 
success in court is at least sometimes, if not often, won by questionable means. It will 
be objected, further, that success in court bears no relation to that important but 
unadvertised part of every honest lawyer’s practice in which he guides the affairs of 
clients to keep them out of litigation, and in which, when controversies arise, he pro- 
cures adjustments and brings about settlements without resort to court proceedings. 
This feature will be especially emphasized in connection with the practice of law in the 
larger commercial centers, where the lawyers generally accounted the most successful 
are frequently office lawyers who but rarely appear in the court room. 

Conceding full weight to such objections, success in court must still be recognized as 
one of the most important tests of success that can be applied to a member of the legal 
profession. It is a test of success the accuracy of which depends, in any given situation, 
upon the relation obtaining between court-room and office practice. As applied to 
general practice, at least outside of the larger centers, it is believed to be fairly repre- 
sentative. Even in the case of the larger centers it is admitted by some, but will no 
doubt be denied by others, that successful office practice is usually built upon the 
foundation of already achieved success in the court room. 
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legal preparation is reflected in success in court is therefore of 
great practical consequence, not only to the world of legal educa- 
tion, but also to the community at large, the concerns of which 
depend largely upon order and justice. 

There are differences in aptitudes as well as differences in prepara- 
tion. The greater inborn ability with which the more capable are 
often endowed enables them to forge ahead of their less fortunate 
brethren, even in spite of deficient preparation. The “personal 
equation” will therefore continue to play a large part in the indi- 
vidual lawyer’s chances of success, even after the last word has been 
spoken regarding effectiveness of preparation. Since with “other 
things being equal,’”’ however, some sorts of preparation produce 
greater success in court than others, it is instructive to all concerned 
to observe how differences in legal preparation are reflected in later 
success in actual practice. 

The estimates here submitted? on the questions involved are 
based on the facts stated in applications for admission to the bar 
and on the court records of North Dakota. All the candidates 
admitted to the bar by examination from 1902 to 1913, inclusive, are 
included in the estimates, and the measure of their success is based 
upon the complete state Supreme Court record from the beginning 
of that period till the present time,* supplemented by a cross-section 
view of district court work for one term of court covering nearly 





2 Acknowledgments for much valuable assistance in the preparation of this study 
are due to a host of friends and helpers. Without the kindly interest of Justices 
Birdzell and Bruce of the Supreme Court of North Dakota in facilitating my access to 
the records of qualifications, this study could never have been undertaken. Mr. 
Howard E. Newton, Clerk of the Supreme Court, should also be mentioned in this 
connection. Justice Bronson, recently a member of the State Board of Bar Examiners, 
also assisted with several valuable suggestions. My colleague, Professor Hugh E. Willis, 
now Acting Dean of the University of North Dakota Law School, by his friendly in- 
terest in the subject afforded me constant encouragement. On questions of local in- 
formation, identification, etc., I have had the most generous assistance from various 
members of the local bar. Acknowledgment should also be made for the responses by 
district judges, clerks of district courts, and men in other schools, to inquiries put to 
them from time to time in the course of this investigation. Further, acknowledgment 
is due to William H. Greenleaf, former Registrar of the University of North Dakota, 
for his courtesy in putting the material University records at my disposal when 
wanted. Lastly, acknowledgment for very welcome assistance in examination of 
records and recording of computations is due to my small but resourceful better half, 
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every county in the state. It is to be emphasized, therefore, that 
the estimates of success in practice here submitted are actual totals 
of results, not merely specimen observations on the basis of which 
to guess at relatively corresponding totals. 

In order to avoid attaching undue weight to any single feature 
of success in court, such success is viewed from eight different 
angles in the making of each group comparison. Thus the propor- 
tion of any group reaching court is taken as one indication of success, 
the proportion of cases for each lawyer is taken as another indica- 
tion of success, and the proportion of winnings in court is taken as a 
third indication of success. Some weight is also attached to the 
proportion in any group attaining to such distinction in practice as 
to have numerous cases. With this process of comparison on all 
four points for each group carried separately through the whole 
record of practice in the Supreme Court and through the available 
record of practice in the District Court, eight percentages of success 
are obtained for each group. Such percentages are then averaged 
together for a “‘final grade”’ of success for each group as compared 
with each other group, and this final grade is reduced to the scale 
of one hundred for convenience in comparison. This method of 
computation is systematically followed through the following 
distinct lines of inquiry: 1. Law-school marks. 2. Law-school 
and office preparation. 3. Time devoted to legal preparation. 
4. Prior college education. 5. Age of applicants at the time of 
admission. 6. Previous occupation. 7. Records of the judges 
themselves. 


I. Law-ScHooLt MARKS 


Some years ago President Lowell published a convincing set of 
figures showing that the scholarship attained by students in the 
Harvard Law School followed very closely the record of scholar- 
ship made in the preceding collegiate work. Excellent students in 
college were likely to be good students in the law school. Poor 
students in college were practically always poor students in the law 
school. Statistics of similar import have been worked out frequently 
in recent years, as between different stages in the process of edu- 
cation. The last link in the chain of argument based on such figures 
has been hard to find, however, since so little statistical informa- 
tion of any reliable character has been at hand to demonstrate 





. 
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that academic success, as shown by scholarship records, bears any 
tangible relation to the elusive quantity which we call success in 
life. So far, no better test of general success has been found than 
mention in the compilation called ““Who’s Who.” Studies based 
on “Who’s Who” strongly confirm the conclusion that there is a 
very close correspondence between scholarship in preparation and 
success in later life. 

So far as success in the practice of law is concerned, a far more 
definite guide than “Who’s Who” is available in the reports of 
decided cases. Given the individual lawyer’s scholarship record,* 
as indicated in his application for admission to the bar, the determi- 
nation of his success in practice is only a matter of careful observa- 
tion of the data at hand,° while the proportionate success of his 
scholarship group becomes merely a matter of careful computation. 
The figures for the North Dakota bar, based on grouping accord- 
ing to law-school marks as certified at the time of admission to the 
bar, are as follows: 





‘ It is appropriate to suggest to the men in charge of the various law schools the 
desirability of reporting grades in detail instead of merely certifying to a general state- 
ment of satisfactory work. For inquiries such as the present the details of grades are 
indispensable. The study herewith presented has been embarrassed a little by the 
absence of such details in the records of qualifications of an appreciable number of 
candidates for admission to the bar in North Dakota. 

5 A suggestion must here be made to reporters of cases, and to the judges or other 
parties who may speak with authority to correct such matters, that the names of 
counsel ought always to appear individually and in full, and that the names of the 
judges from whose courts cases are appealed ought always to appear in the reports of 
decided cases. Without the names of counsel appearing individually instead of by 
abbreviated firm names in the reports of cases it becomes difficult to take minutely 
accurate observations of the results. For example, there are in North Dakota several 
attorneys named Johnson, now engaged in active practice. In the report of one case 
O’Connor and Johnson are mentioned as counsel. In another report Grimson and 
Johnson are mentioned as counsel. Similarly with regard to attorneys bearing the 
name of Murphy. Thus, when the names Lawrence and Murphy, Fisk, Murphy, and 
Linde, or Murphy and Toner appear in the reports, only personal knowledge of the 
parties can enable any one to identify the Murphy or the Johnson meant. The same 
remark might be duplicated for various other names in the references to counsel in 
North Dakota. Doubtless the same general situation in this respect exists in 
nearly every state. It is within the power of court reporters and judges of supreme 
courts to correct this obstruction to accurate observations and estimates by having 
inserted in the reports the individual names in full. The same consideration 
applies for identifying the district judges from whose decisions appeals are made, 
instead of referring to such appeals merely as coming from such and such a district 
or county court. 
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TABLE I 
Law-School Grades General Standing * Retoast to Selo 
go or better 48.19 86.50 
85-89 55-94 100.00 
80-84 44.89 80.60 
75-79 28.85 51.57 
below 75 39.21 70.09 














SUPREME CouRT PRACTICE 








Mo. of Per 
0. Oo! 0 

Law-School | No. in | No. in | (2Gi, | Cases |4¥-NO | Normal | No. | No. | Oc 
Grades Group | Court Court oak Man Cases in Won Lost Won 
ourt 





90 or better 50 23 46 121 5.26 81.81 69 51 | 57.50 


85-89 121 57 47 468 8.21 | 127.70 | 218 | 248 | 46.78 
80-84 117 40 34 157 3.92 60.97 71 86 | 45.22 
75-79 60 12 20 39 3-25 50.55 20 Ig | 51.28 
below 75 14 4 28 19 | 4.75 | 73.88 4 15 | 21.05 
































District Court PRACTICE ” 




















9o or better 50 14 28 131 9.35 | 106.23 | 14 19 42 
85-89 I2I | 33 27 | 335 | 10.15 | 115.07 | 36 | 34 51 
80-84 117 22 19 228 | 10.36] 117.46 | 34 16 68 
75-79 60 12 20 54 | 450] 51.02] 3 6 33 
below 75 14 8 57 54 | 675] 76.53] 3 4 | 43 




















6 The original averages for general standing, shown in this column throughout the 
study, are obtained by taking the several percentages, eight in all, appearing in the 
detailed tables immediately following, and averaging them together. Thus, the gen- 
eral average of success for any group depends on the average of the group’s success 
as shown by its proportion of participating members, its proportion of the business 
handled, its proportion of winnings, and its proportion of distinction earned, observa- 
tions being taken on these four matters separately for supreme-court and for district- 
court litigation. 

7 To avoid the possibility of confusion in the understanding of these figures it 
should be stated that the number of cases actually tried in the district courts by no 
means equals the number of cases noted for trial on the court calendars. Many cases 
are settled or abandoned before trial, or continued to a subsequent term of court. 
Such cases therefore figure in the estimates of the number of cases handled without 
figuring in the estimates of cases won or lost. A slight discrepancy may for similar 
reasons also be found between the number of cases in the Supreme Court and the 
numbers won and lost there. 
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TABLE I — Continued 


REACHING DISTINCTION IN PRACTICE® 


















































SUPREME Court PRACTICE District CourT PRACTICE 

g » Ie8 

BS 2 ~ ~ Bs #5 -— — oj & 

° = ° a 

£21 8 12) 8/2) 8] G, f42) & | 8) $18) 3] gh 

25] & 16) 2/6] 2) sd 28] & 1s] £15] 2) 38 
go or better} 3 | 6.00] 1 | 2.00] 1 |2.00/10.00)] 5 | 10.00] 2 | 4.00] o | © | 14.00 
85-89 13 | 10.74] 6 | 4.96] 3 |2.48|18.18)| 11 | 9.09] 6 | 4.95] 1 | 0.82] 14.86 
80-84 4 | 3-41] 1 [0.85] r j0.85] 5.121] 5 | 4.27] 3 | 2.56] 3 | 2.56] 9.39 
75-79 ° o}o0}] o] Oo] o o |] 3] 5.00; 0] oO} Of Of 5.00 
below 75 ° o}o}] o}] Oo] o ° 2114.28} 0] o| o| o | 14.28 














Several features are at once manifest on examination of this table. 
In the first place, success in court has attended the men in the high- 
scholarship groups to an extraordinary degree as compared with the 
success in court of the men in the lower-scholarship groups. From 
the highest degree of success to the lowest degree of success, as 
found by comparison of scholarship groups, there is registered a 
difference of almost fifty per cent. This result will not appear 
startling to well-informed educators, but should be interesting to 
many people, including.some members of the bar, who look upon 
academic scholarship with disdain as too “impractical” to have 
any effect toward reaching the goal of success in the intensely 
practical realm of workaday litigation. 

The predominant success of the high-scholarship groups over the 

‘lower groups, when tried in the stern reality of actual litigation 
would seem to demonstrate that far from high scholarships being 
too theoretical, the ‘‘too theoretical” is largely on the part of the 
superficial observer, who bases his conclusions on some few isolated 
cases which he thinks point the other way, and reasons therefrom 





8 The method employed for reaching an estimate of distinction earned in practice 
may perhaps need a word of explanation. For each group under observation the num- 
ber of members having respectively over ten cases, over twenty cases, and over thirty 
cases, has been taken as the most tangible criterion of distinction. The individual per- 
centages for each gradation of distinction have then been found by comparing the 
number of men to reach such distinction with the whole number of men in the group. 
The individual percentages for each gradation of distinction have next been added 
together to form the general percentage of distinction for that group in the practice 
of that court. , 
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that success in practice depends primarily on connections and 
‘settling down”’ after the formal preparation is finished. The fact 
would rather seem to be that, in the long run, the man who comes 
to the task of practice well prepared, on the average attains to a 
much greater degree of success than his competitor with poor 
preparation. The explanation seems simple. By doing well in 
preparation the well-prepared applicant for admission to the bar 
has not only acquired some highly desirable items of knowledge, 
but has also acquired the habit of doing well whatever he under- 
takes. This habit of doing well is even more important than the 
individual items of information, since it enables its possessor to do 
highly effective work when he wrestles with the new and peculiar 
problems arising in the details of his practice. On the other hand, 
the poorly prepared applicant for admission to the bar begins with 
the handicap of lacking some highly desirable items of knowledge 
which his better prepared competitor has acquired. This handicap 
he no doubt expects to overcome by “‘settling down”’ to the real 
work ahead of him. As it is not yet too late to learn he may still do 
so, looking up the law when the case calling for it arises in his prac- 
tice and using his practical common sense in dealing with clients. 
By this process, let it be granted, success has from time to time 
been won. The greater difficulty remains, however, that the young 
lawyer who didn’t learn to do well when he had the opportunity in 
his student days, now does his work poorly, according to his habit, 
when he tries to “settle down” for himself. The double handicaps 
of poorer initial preparation and slovenly mental working habits 
are so serious that it is only the exceptional person who is able to 
rise above them. 

A further remark is called for, —an examination of the details of 
success in relation to scholarship groups. It will be observed that 
the proportion of success, while roughly corresponding with scholar- 
ship, varies from it both at the bottom and at the top of the 
scholarship scale. It may be a surprise to educators, but will be no 
surprise to “‘practical men,” to learn that the so-called grinds, the 
men here whose scholarship has ranked as ninety per cent or better, 
have not had so great success in court as the group next below them 
in scholarship. It should be observed, however, that even the 
grinds have far surpassed every other scholarship group in success 
in practice, being themselves surpassed by but one group, and that 
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only by the group immediately below them. Let no one therefore 
conclude that because the most conspicuous grinds have not as a 
class made the best of all records in practice their record can be 
despised. Their record is far from equaled by that of any group 
whose members entertain the idea that a passing mark is all that _ 
is worth striving for during the period of preparation. The grinds 
have done well: so well that they are very hard to beat; so well that 
they can be beaten on the average only by men who also have a 
high degree of capacity, as shown by their scholarship in preparation. 
Further, whatever the difficulties encountered by the grinds in 
securing an extensive practice, they have been beaten by no 
group of men in the matter of winning their cases in the Supreme 
Court. 

That the group of highest scholarship has been surpassed, in 
attaining success, by the next scholarship group, however, ought 
to serve as a warning to the present generation of grinds that there 
are some other things in practice as well as in life besides mere 
_mastery of book knowledge and intellectual processes. Grinds 
have been more successful than the next scholarship group in 
handling Supreme Court litigation, where the issues depend largely 
on intellectual power; but they have been surpassed by the next 
scholarship group in the matter of securing cases, and in the matter 
of winning in the trial courts, instances where the so-called human 
qualities as opposed to mere intellectual power come more largely 
into play. This result would seem to point the moral that while 
good scholarship, evidencing or developing intellectual power, is 
well-nigh indispensable to success in practice, it should not, for the 
greatest degree of success, be allowed to become so one-sided as to 
exclude the ordinary human interests. This much should in justice 
be granted to the widely prevalent idea that a grind is too impracti- 
cal to succeed. He is not too impractical to succeed, but his success 
is likely to be greater if he mixes his grinding with some independent 
human interests. 

A passing remark ought also to be made on the fact that the low- 
est scholarship group surpassed the next lowest group when it came 
to the test of success in practice. This result is at first glance start- 
ling. It should be noted, however, that the generalizations for this 
lowest group rest on the achievements of so few members that 
absolute correctness as an average for the group is not to be ex- 
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pected. In partial explanation it may also be stated that of the 
eight men on whose achievements in both courts the generalizations 
are based, six were either business men or men of no particular 
occupation before entering practice. The generalizations for the 
lowest group, whose achievements are poor but not the poorest of 
all, rest, therefore, on the achievements of a very few men who had 
some capacity for securing business, their previous experience 
being such as to develop the quality of being good mixers. While 
the instances involved are too few to afford accurate tests, the 
details indicated in the table would seem to bear out this explana- 
tion of the relatively greater success of the lowest scholarship group 
over the next higher group. In both courts, men in this group 
secured a larger proportion of cases, while in the District Court 
men in this group also won a larger proportion of their cases than 
did the men in the next higher group. In the Supreme Court, how- 
ever, men in this group fared very badly. It should further be 
noted that the men in this lowest scholarship group, while on this 
showing surpassing the next higher group, failed by a wide margin 
of even equaling the success attained in practice by the high scholar- 
ship groups. 

As a general conclusion, then, on the relation between scholar- 
ship in preparation and success in the practice of law, the statement 
is justified that success in practice has been, on the average, roughly 
in proportion to the scholarship shown in preparation, with some 
slight variation from this order produced by other factors. 


II. Law-ScHoot AND OFFICE PREPARATION | 


The figures for the North Dakota bar, based on grouping accord- 
ing to preparation in law schools, in offices, or in some combination 
of law school and office, are as follows: 

















TABLE II 
General Standing Reduced to Scale of 100 
on | re re 44.93 71.33 
Law school and office combined. ..... 62.99 100.00 
ES Be cM enn ceca ceua hs Shwe 52.86 83.91 
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TABLE IIl— Continued 


SuPREME CourT PRACTICE 





Per Cent 
No. in | No. in | c Pet. | No. of | AYN®. | of Gen. | No. | No. | Pet 
Group } Court Court Cases; per Man bsp Won | Lost Won 





Law school only | 405 | 145 | 35.80 | 836 | 5.76 | 89.71 | 405 | 427 | 48.67 


Law school and 
office combined | 105 57 | 54.28 | 473 8.29 | 129.12 | 231 | 239 | 409.14 
Office only 36 18 | 50.00 | 105 5.83 | 90.81'] 57 | 48 | 54.28 
































District Court PRACTICE 





Law school only | 405 | 101 24.93 | 772 7-64 | 87.71 | 108 | 8r | 57.14 
Law school and 

office combined | 105 38 | 36.19 | 444 | 11.68 | 134.21 | 47 | 41 | 53.40 
Office only 36 15 | 41.66 | 126 8.40 | 96.44 31 19 | 62.00 








REACHING DISTINCTION IN PRACTICE 

















SUPREME CouRT District Court 
8 
ES #2 lol#lol & - ° # lol Blol] #& é 
Ae) Seis lolol gg] So [sis lel ol 
5 bh wy 7 th o 
£8) 8 |S) /é/e1s575] & 1d] 8 [6] 2/35 
Law scheol 
only .... | 18 | 4.44] 7 [1.72] 4 | 0.98] 7.14]] 23 | 5.67] 8 |1.97] 3 | 0.74] 8.38 
Law school ' 
and office . 
combined | 14 |13.33] 7 |6.66| 3 | 2.85] 22.84|| 15 |14.28] 8 |7.61] 3 | 2.85] 24.74 
Office only 3 | 8.33} 0} o | o]} o | 8.33/] 5 | 13.88] 2 15.55] oO} © | 19.43 





















































In preliminary explanation of these figures it should be noted that 
in this table men who have had half a year or less of office appren- 
ticeship combined with a law-school course have been deliberately 
classified as if they were without office training. The reason for 
this classification may be seen in detail by reference to Table IV 
below. It appears that such men, usually law-school students 
filling in one summer with more or less definite office connection, 
have as a group acquitted themselves with almost precisely the same 
degree of success as their fellows with the same law-school training 
but without the ornament of a fleeting office connection. The rea- 
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sonable conclusion is that such fleeting office connection is for sub- 
stantial purposes valueless. The law-school men whose records 
indicate such mere fleeting office connection, aggregating no more 
than half a year, have accordingly been classified as being without 
office experience. 

The striking feature about the comparison of law-school and 
office preparation as reflected in success in practice is the strength 
of the combination of the two over either method when used alone. 
The advantage, moreover, would seem to lie not primarily in 
superior intellectual power in winning supreme court cases, nor 
even in tactical superiority in the trial of cases, but in the capacity, 
independently of these features, of being able to deal so satisfac- 
torily with clients as to draw and hold their business, combining, as 
it were, agreeable personal associations with such power in the 
grasp of problems presented as to inspire clients with confidence. 
In the capacity to secure business, rather than in marked superiority 
as shown by losses or winnings in court, the lawyer who has come to 
his practice equipped with the double training of both law-school 
and office preparation has outdistanced his fellows who have come 
equipped with either form of preparation alone. 

-As between law-school training alone and office training alone, 
the figures on their face indicate a slight advantage for the office 
training. The decisiveness of any such advantage for office training 
as against law-school training is, however, open to question on sev- 
eral grounds. In the first place, the number of exclusively office- 
trained men, as such, is too small to furnish minutely dependable 
average results. In the second place, a qualification must be made 
as to the time element in preparation, which is discussed under the 
next table below. Since nearly all the office-trained men whose 
achievements figure in the attainments of the total office group 
have had either three or four years of training, as against two years 
of training for many men in the law-school group, the comparison 
is, in this broad grouping, not sufficiently apt to be dependable. 
This comment is supported, so far as the meager data on the point 
furnish any results, by the showing made by the separated group 
of two-year office-trained men, whose achievements, as a group, 
fall below the achievements of any other single group in the minute 
comparison as to time, law school, and office shown in Table IV 
below. In the third place, it must be remembered that the office- 
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trained applicant starts in practice with the advantages of achieved 
technical skill in the details of practice and with associations and 
connections already partly formed, advantages which enable him 
to get a quicker and better start in his first independent practice. 
Any superiority over the law-school trained applicant attributable 
to such advantages passes away with the lapse of time, however, as 
the law-school trained lawyer gets familiar with his local practice 
and community. On a period of observation covering only the 
limited time embraced in the present study it may be doubted 
whether the effect of lapse of time is in this respect fully reflected, 
since for a relatively large proportion of the total number of lawyers 
involved only a few years have elapsed since their admission to 
practice. 

Law-school training, then, as it has been on the average in the 
past, is manifestly deficient. Office training, as a substitute for 
law-school training, is also deficient. The combination of the two 
produces a good deal better results, on the average, than -either 
alone can produce. So much is demonstrated on the face of these 
figures. As between law-school work alone and office work alone, 
superiority either way is not proved, nor even broadly suggested. 
Apparently, then, each contributes something essentially impor- 
tant for the greatest degree of success in practice. 

Is it too bold to assert that law-school training has tended to 
contribute power of analysis, reasoning, and general familiarity 
with the authorities, while office training has supplied technical 
proficiency with actual responsibility in the details of practice, and 
has developed the capacity for dealing with men? The office as a 
place for systematic study has long since become practically an 
impossibility. Some even question whether the office can be the 
best place for learning details of practice. For that purpose, even, 
the office lacks the advantage afforded in such law schools as offer 
practice work of systematic instruction and study in the learning 
process. On the other hand, practice that is studied and learned in 
law schools lacks the element of reality and personal responsibility 
inducing the most serious application which accompanies the taking 
of steps in actual litigation. However the question of the place to 
learn practice is resolved, the office retains a distinct advantage 
over the law school as a place in which to develop the capacity for 
dealing with men, while it lacks the law-school advantage of system- 
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atic study and instruction for the development of mental power. 
Since both the elements in preparation just referred to are required 
in order to win and maintain the confidence of clients, the readiest 
way to obtain them both, so far as formal preparation is concerned, 
would seem to be found, as these figures indicate, in a combination 
of the two sorts of preparation. This combination, needless to re- 
mark, ought not to make the two sorts of work contemporaneous. 
Attempting to carry on effective office work contemporaneously 
with regular law-school work effectually destroys the systematic 
regularity in preparation which is indispensable to good work in the 
law school. Similarly, if the duties involved in the office are of any 
consequence, the effectiveness of the office work will suffer if such 
work is neglected in favor of the requisite preparation for law-school 
classes. 

The amount of time which should be devoted to the law-school 
work, as compared with the time devoted separately to office 
preparation, must be determined in the light of the further inquiry 
regarding the relation of time in preparation to success in later 
practice. ; 


III. Trove SPENT IN PREPARATION 


The figures for the North Dakota bar, based on grouping accord- 
ing to the time spent in preparation, are as follows: 














TABLE III 
General Standing Reduced to Scale of 100 
WR aN 5's S08 0.0 pees vee e a eu 48.64 66.66 
EG fs P oS bbe cidebeeueneness 42.78 58.63 
Four years or more................. 72.06 100.00 
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Two years 224 or | 40.62 | 605 | 6.64 | 103.42] 295 308 | 48.92 
Three years} 255 04 | 36.86] 475 | 5.05 | 78.66] 222 251 46.93 
Four years 67 | 35 | 52-23 | 334 | 9-54 | 148.59] 176 | 155 | 53.17 
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TABLE III —Continued 


District Court PRACTICE 


























Two years 224 47 | 20.98 | 407 8.68 | 99.65 47 37 55-05 
Three years | 255 79 | 30.98 | 548 6.93 | 79.56| 90 68 56.96 
Four years 67 28 | 41.79 | 387 | 13.82 | 158.66] 49 36 57-64 
REACHING DISTINCTION IN PRACTICE 
SUPREME CouRT District Court 

y ~ Ps) oo g 4 » 4 g 

i] 8] 2) Sei 8) 2) 2] 8 | 8 3) 8] 2 

30 5 S| 5 8 % = 3 5 3 5 $| 4 a 

28 & 16/8 |6] «& S5416| & [6 & |6) £1 8 
Two years |15| 6.69| 6 | 2.67/| 4 | 1.78 |11.14]} 13 | 5-79| 4] 1.78] 2} 0.89] 8.46 
Three years | 7| 2.74] 2|0.78| 1] 0.39] 3.9115 | 5.88] 5] 1.96] 1] 0.39] 8.23 
Four years | 13 |19.40] 6 | 8.95 | 2 | 2.98 |31.33 |] 15 |22.38 | 9 |13.43 | 3 | 4.47 [40.28 


















































For convenience of comparison the figures are also here inserted, 
based on grouping by the double standard of time spent, as com- 
bined with law-school or office preparation, or both. 











TABLE IV 

General Reduced to 

Standing Scale of roo 
A = 1 year law school, 1 year office.............06. 57-49 62.15 
B = 1 year law school, 2 years office................ 48.56 52.49 
C = 2 years law school, 1 year office................. 41.64 45.01 
ef eC TTTT Te Tree re CT re 48.53 52.46 
eer en rr 42.78 46.24 
F = 3 years law school, 1 year office................ 92.50 100.00 
G = 2 years law school, 14 year or less office......... 48.42 52.34 
H = 3 years law school, 1 year or less office.......... 41.42 44.78 
I = 2 years law school, 2 years office ................ 66.68 72.08 
J = 3 years law school, 2 years office................ 67.01 72.44 
K = 1 year law school, 3 years or more office......... 55.46 59.95 
Es eh PON NI sis iin ho iis Roi eGR 64.17 69.37 
WE me. 9 PUNO SEONG 6. ono occenepyescestinsbanesa 47.65 51.51 
pee | eer ere ee 37-30 43.24 
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TABLE IV— Continued 


SUPREME CouRT PRACTICE 
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No. in | No. in | Per Cent | No, of | No.of "General | No. | No. | Per Cent 
Group | Court Court Cases “ Average Won | Lost Won 
Man per Man 
A 13 9 69.23 | 100 II.11I 172.78 50 50 50.00 
B 12 8 | 66.66 | 48 6.00 93-31 25 23 | 52.08 
Cc 25 12 48.00 46 3.83 59-56 14 32 30.43 
D 166 64 38.55 | 408 6.37 99.06 197 | 209 48.52 
E 176 58 32.95 | 314 5-41 84.13 156 | 156 50.00 
F 17 9 52.94 | 118 13.11 203.88 62 54 52.54 
G 38 15 | 30-47 | 84 5.60 87.09 40 | 44 | 47.61 
H 25 8 32.00 30 3-75 58.16 12 18 40.00 
I 18 8 44.44 66 8.25 128.30 34 32 51.51 
J II 4 63.63 75 10.75 166.56 36 38 48.64 
K 9 4 44.44 20 5.00 77-76 10 10 50.00 
L 12 7 58.33 55 7.85 122.08 34 2i 61.83 
M 17 8 47.05 37 4.62 71.85 15 22 40.54 
N 7 3 | 42.85 13 4:33 67.34 8 5 | 61.53 
District CouRT PRACTICE 

) 

A 13 4 30.76 20 5.00 57-20 I I 50.00 
B 12 2 16.66 9 4.50 51.48 I © | 100.00 
C 25 10 40.00 85 8.50 97.25 II 13 45.83 
D 166 35 21.08 | 324 9.25 105.83 40 33 54-79 
E 176 54 30.68 | 357 6.61 75.62 61 46 57.00 
F 17 9 52.904 | 153 17.00 194.50 2I II 65.62 
G 38 7 18.42 59 8.42 96.39 4 2 66.66 
H 25 5 20.00 32 6.40 73.22 3 © | 100.00 
I 18 6 | 33-33 | 93 | 15.50 | 177.34 3 5 | 37-50 
J II 4 36.36 46 11.50 131.57 I 5 16.66 
K 9 3 33-33 38 12.66 144.85 9 6 60.00 
L 12 6 | 50.00 | 57 9.50 | 108.69 15. 9 | 62.50 
M 17 8 47.05 65 8.12 92.90 14 9 58.33 
N 7 I 14.28 4 4.00 45.76 2 I 66.66 
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TABLE IV— Continued 


REACHING DISTINCTION IN PRACTICE 

















SUPREME CourT PRACTICE District Court PRACTICE 

afl. . | 4 a i ei 

ge) 8/2) 8/2) 3S (Ef) 8128) 8 1 ep srk 

é 3 o 7 o he § a oe 7 eo re eo he eq 

zie |/6)/e 1/6] & |So15/ 8 16] 2 16} & 158 
A 1} 7.68} x | 7.68] 1 | 7.68 |23.04]| 1 | 7.68] o ojo o | 7.68 
B 1 | 8.33] 0 o]|o o | 8.33]| 0 o}]|o ojo ° ° 
C I | 4.00] 0 oOo] o © | 4.00]/ 21] 8.00] o o|0o].0]| 8.00 
D | 11 | 6.62} 5 | 3.01] 3 | 1.80 |11.43|| 10 | 6.02} 3 | 1.80] 2 | 1.20] 9.02 
E | 4| 2.27] 2 | 1.13] 1 | .56] 3.96]| 10 | 5.68] 3 | 1.70] I | 0.56] 7.04 
F 5 |29.41] 3 |17.64] xr | 5.88 |52.93]| 5 |29.41] 4 |23.52| 2 |11.76] 64.69 
G 3 | 7.89] © o}]o o | 7.89]} 2] 5.26] 1 | 2.63] 0 o | 7.89 
H | o o]|o o|o ° ° I | 4.00] I | 4.00] © ° | 8.00 
I 2 {It.1r} © | 5.55] I | 5.55 |22.21|| 4 ]22.22] 2 |14.1r] Ir | 5.55) 38.88 
J 3 |27.27| 2 |18.18] 0 © |45.45|| 2 }18.18] 1 | 9.09] © © | 27.27 
K I {11.11} 0 o|o o |11.1m|} 1 [11.11] I |11.11] oO © | 22.22 
L 2 116.66] o o|o © |16.16]| 3 |25.00] r | 8.33] © © | 33-33 
M} 1] 5.88] o o| 0 o | 5.88]} 2 |11.76] r | 5.88] o o | 17.64 
N | o o|o o|o ° o || oO ojo ojo ° ° 





















































By reference to Table III it will: be seen that the time element 
in the course of preparation either is reflected in success in practice 
in a peculiarly inconsistent fashion, or its influence is merely 
secondary, yielding to more potent influences from other factors. 
As will be seen, the four-year group has won much greater success 
in practice than either of the other groups. This would seem to 
indicate that long-time preparation is more effective than the shorter 
periods. As between the two other groups, however, the figures 
indicate some slight superiority for the two-year group as against 
the three-year group. Without more this would seem to indicate 
that the time element in preparation was being overdone already 
in the three-year group, but such conclusion is effectually denied by 
the predominantly superior results achieved by the four-year group. 
The time element alone, therefore, is probably not in itself of de- 
cisive importance, more weight properly attaching to the quality 
of preparation than to its mere quantity. Such conclusion seems 
reasonable on the face of the figures in Table III. 

The correctness of the conclusion that quality of preparation for 
the practice of law is more important than quantity would on 
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a priori considerations seem unimpeachable. Better results must 
be obtained, for example, both as to items of knowledge acquired 
and as to the value of the mental development produced, by two 
years of excellent work than by three years of mediocre work. The 


correctness of this conclusion is also borne out by the details | 
appearing in Table IV. As will be seen by attention to Table IV, 


the men in the four-year groups, whether of office or combi- 
nation preparation (no data being available (for four-year law- 
school preparation alone), include the most successful of all groups 
of practitioners. To this statement must be added the remark 
that, during the period under observation, neither has the state 
required a four-year term of preparation nor have any of the law 
schools required four years of work for graduation. For a part of 
the period the state required but two years, and for the balance 
of the period three years have been required. 

In explanation of the success of the four-year groups it may be 
said in the first place that the men in the four-year groups, the men 
whose achievements have so far surpassed any others, are frequently 
men who have deemed it worth while, in order to get the best sort of 
preparation, to do more than the minimum amount required for 
admission to the bar. The significance of this feature would then 
lie in the fact that such men have been men of higher than the 
average standards of achievement and persistence, as demonstrated 
by the extent of their voluntary course of preparation, and that 
these standards of achievement have justified themselves by excel- 
lent results in practice. The finality of this explanation may well be 
questioned, however, since in the four-year groups, together num- 
bering a total of sixty-seven men, are also included eight of the men 
whose preceding work in preparation for the bar examinations was 
so poor as to result in failure at the first trial and the necessity of 
additional preparation. Since the four-year groups thus contain 
not only a large proportion of members of unusual ability, but also 
some members who have shown signs of mediocrity, it can hardly 
be said that the longer time involved has by the process of selection 
necessarily assured a distinctly superior average of quality. More- 
over, mere lengthening of the time regularly required for prepara- 
tion, it is evident, would not by the process of selection raise the 
average of quality to the degree now found in the four-year groups. 
It would, through the process of selection, tend to raise the quality 
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over what is now found in the two- and three-year groups, dis- 
couraging the impatient and unpersistent from undertaking the 
practice of law, but it would also bring into the four-year grouping 
many men of no unusual ability who merely try to fulfill the mini- 
mum requirements. 

A better explanation of the predominant success of the four-year 
groups, apart from the mere element of time, is found in the fact 


' that the best combinations of law-school and office preparation fall 


in these groups: Two years of law school and two years of office, or 
three years of law school and one or two years of office; the most 
successful combinations, as indicated by Table IV, all fall in the 
four-year groups. Thus a large proportion of the aggregate four- 
year group consists of men who have had the advantage of the best 
combination of work in preparation, as well as the advantage of 
additional time. That the combinations with the additional time 
have produced somewhat better results than the same combinations 
of work with only two or three years of preparation, may indicate 
some advantage distinctly traceable to the additional time involved. 
The difference in results, however, is not so striking when the mere 
matter of time is varied, nor does the difference in results so closely 
follow the extent of time variation as to warrant the conclusion that 
the time element as such is decisive. Within very elastic limits as 
to the time devoted to preparation the resulting success in practice 
seems rather to be dependent on other factors. 

The final conclusion to be drawn from these figures is, therefore, 
that the best combination of work for effective preparation is ex- 
cellent law-school work, followed by a substantial amount of genuine 
office apprenticeship. So far as any exact limits on these heads are 
concerned the question resolves itself largely into a personal one 
with each student, affected by such further considerations as age and 


_ means to sustain the long-continued course. So far as these figures 


indicate superiority in any one combination over all others it is in- 
teresting to notice that the favored one is the combination of three 
years of law-school work combined with a full year of office work. 


IV. Prior CoLLEGE EDUCATION 


The figures for the bar of North Dakota, based on grouping 
according to the presence or absence of collegiate as distinguished 
from law-school training, are as follows: 
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TABLE V 
General Standing Reduced to Scale of roo 
College graduates .................. 57-66 100.00 
Less than two years of college........ 42.29 73-34 
Two years or more of college........ 42.02 72.87 
ER PP ee oe ee 49.47 85.79 
SuPREME CourT PRACTICE 
: . Per Av. No. | Per Cent Per 
No. No. : No. No. No. 
Group | Court’ | Cetin} cases | Cases | of Av. | won | Lost | Gent 
College grad. 122 57. | 46.71 | 489 | 8.57 | 133.42 | 233 | 262 | 45.97 
Less than two 
yearsofcollege | 92 36 | 39.13 | 210 | 5.83 90.72 | 95 | 114 | 45.45 
Two years or 
more of college 71 28 | 39.43] 78 | 2.78 43.31 47 31 | 60.25 
Noncollege 272 | 105 | 38.60] 676 | 6.43 | 100.13 | 349 | 327 | 51.62 
District Court PRACTICE 
College grad. 122 36 | 29.50] 393 | 10.91 123.69 | 22 26 45.83 
Less than two 
yearsof college} 92 25 | 27.17| 149 | 5.96 67.57 | 31 21 59.61 
Two years or 
moreofcollege | 71 23 | 32.39 | 182 | 7.91 89.68 | 38 24 61.29 
Noncollege 272 73 | 26.54| 661 | 9.05 | 102.60] 97 83 53-88 
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SUPREME Court PRACTICE 


District Court PRACTICE 



































Boh ded lade 
#21 8/8/8128) 8] ¢_] & 
£8) € |é/& ls) e] ss] 5 
College 
graduate | 15 |12.29] 5 |4.09| 3 |2.45|19.83]| 14 
Less than 
two years 2.17} 1 [1.08] 0 | .00] 3.25]| 3 
of college 
Two years 
or more 1.40] © [0.00] © | .00| 1.40|| 5 
of college 
Noncollege | 16 | 5.88} 7 |2.57| 3 |1.10] 9.55|| 20 






































S 
eleleilsl#ls 
Oo he oO he 1) ow 
he 2 he 4 he aq 
2 16/e£/6)/2)358 
11.47| 4 |3.27| 2 | 1.63] 16.37 
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The most cursory examination of this table reveals at once the 
prominence of the college graduates over the less well-educated 
groups in the matter of success in the practice of law. Throughout 
the whole period under observation the state of North Dakota has 
never required more than a high-school education as preliminary 
to the professional preparation for law. A large number of lawyers 
have, however, secured further preliminary education; a consider- 
able number of these have obtained their college degrees, and the 
college graduates among them have won the greatest measure of 
success in practice. College education would seem clearly to have 
justified itself in the actual result. 

The startling fact is further revealed by these figures, however, 
that anything less than college graduation has, on the average, been 
rather worse than nothing. The men who have had some college 
education but have not had enough for graduation have in their 
practice fallen even below the men without any college education 
whatever. That this result is not a fortuitous circumstance, due to 
other specific factors, is also manifest from the fact that the num- 
ber of nongraduate college men under observation is so large that 
other variant factors involved in the individual cases must sub- 
stantially offset one another for the group as a whole. It thus 
appears that on the average college education, short of graduation, 
has not been worth while as a preparation for the practice of law. 

That college graduates should be conspicuous successes, while 
college men without the degree are closer to failure than even the 
noncollege men, challenges an explanation. Unfortunately, the 
collegiate records of the men admitted to the bar in North Dakota 
are not available in sufficient detail to furnish any light as to the 
quality of the college work represented. Personal observation of 
the working out of college attendance, however, supplemented by 
some reflection and inquiry, suggests the following considerations: 
It is well known that many college students, for reasons to them 
appearing sufficient, leave college before graduation. Some come to 
college who have not the ability necessary to carry on excellent or 
even satisfactory college work. Many more, the sufficiency of 
whose mental powers cannot be questioned, fail to apply themselves 
to the college work with sufficient thoroughness and regularity to 
enhance their powers by the process. Instead they let themselves 
drift into the various diverting activities which are always at hand, 
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thereby earning poor or unsatisfactory grades in their college work. 
There follows the inevitable exodus from the college halls of men 
who ‘“‘quit” because their grades were unsatisfactory or because 
they were “getting nothing out of” their college work. Further, 
so long as law schools do not require definite collegiate achievement 
as a prerequisite to the study of law, there is a constant tendency 
for such “‘failures”’ in college to drift into law work as a supposedly 
easier or shorter way to self-sustaining independence. That law- 
school work has appeared easier than collegiate work, startling 
though it be, must be admitted to have been true at various times 
and places. There is therefore a great likelihood that the law-school 
groups with some college education but without college graduation 
are composed to a very material extent of this class of college 
“failures,” a conclusion confirmed by the count of a somewhat 
larger percentage of college graduates among the groups of high 
scholarship in their law-school work as compared with the lower 
scholarship groups. 

If this explanation of the difference between the success in 
practice of the college graduates and the success of other college 
men is sound, the further explanation of the success of the non- 
college men over the college men who failed to graduate is easy. 
The noncollege group consists of men who have had to forego a 
college education. They have thereby lost the advantage of thor- 
ough college training enjoyed by college graduates, but they have 
thereby also avoided the disadvantage of learning to loaf while 
in college, — a habit which, if formed, would have had to be over- 
come again before success in the practice of law could be achieved. 

The general conclusion to be drawn from these figures is, there- 
fore, that a college education to be worth while as a factor in winning 
success in later practice of law must be a reality of substantial 
achievement, not merely an enlarged sort of playtime, principally 
filled with interesting experiences and diversions affording abundant 
opportunity for expanding the circle of acquaintance. The qualities 
of being a good mixer, however useful they may be as adjuncts to 
achieved excellence in the chosen line of work, cannot by them- 
selves take its place in the struggle for success in the practice of law. 

A word may be added regarding the two-year college requirement 
as a prerequisite to the study of law. As these figures indicate, the 
value of college work, so far as reflected in success in the practice of 
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law, lies not in the amount of time spent on a campus or in a uni- 
versity community, but on the achievement accomplished during 
the time of attendance. The mere two- or three-year college man, on 
the average, has done no better than the man with only a year of 
college work. The saving clause in the two-year college require- 
ment now imposed by an increasingly large number of law schools 
is that two years of “satisfactory work”’ of college grade must have 
been completed. This requirement, therefore, approximates grad- 
uation standards of quality though not of quantity, and thereby 
largely eliminates the quitters and failures of the college world from 
the rolls of law-school attendance. In consequence, one may 
reasonably look for better results in practice to follow than is in- 
dicated in our present figures for two-year college men. Definite 
figures, however, for the achievements of two-year college men who 
have done satisfactory work as compared with the achievements 
of college graduates are not at present available. 


V. AGE oF APPLICANTS AT THE TIME OF ADMISSION 


The figures for the North Dakota bar, based on grouping ac- 
cording to the age of applicants at the time of admission, are as 
follows: 











TABLE VI 
Age General Standing Reduced to Scale of 100 
21-23 48.97 90.56 
24-26 54.07 100.00 
27-29 50.92 04.17 
30-32 42.44 78.49 
33-35 37-37 69.11 
36- 25.96 48.01 











SUPREME CouRT PRACTICE 





No.of | Av. No. Per Cent No No Per 


No. in No. in | Per Cent * of Gen. § ke 
Age. * Cases in r Cent 
Class Court | in Court Geant wl a Won | Lost Won 





21-23 103 42 40.77 303 7.21 111.60 | 134 | 166 | 44.66 
24-26 171 68 39.76 486 7.14 110.52 236 | 248 | 48.76 
27-29 137 66 48.17 378 5.72 88.54 Igl 183 | 51.06 
30-32 64 22 34.37 146 6.63 102.62 73 73 | 50.00 
33-35 32 9 28.12 36 4.00 61.91 19 17 52.77 
36- 21 7 33-33 34 | 4.85 75:07 21 13 | 81.76 
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TABLE VI — Continued 


District Court PRACTICE 








No. of Per Cent 
Per Cent | ‘Cases | Av- No. | of Gen. | No No. | Per Cent 


in a 4 " 
in Av. Won Lost Won 
Court | git, | Man | Ay per 





21-23 103 32 | 31.26 262 8.18 | 91.39 | 25 25 | 50.00 
24-26 171 47 27.48 503 10.70 | 119.60 | 75 56 | 57.25 
27-29 | 137 | 42 | 20.92 | 377 9-19 | 102.68} 65 | 37 | 63.72 
30-32 64 13 20.31 103 7.92 88.49 4 I2 25.00 
33-35 32 II 34.37 67 6.09 | 68.04 8 Io | 44.44 
36- 21 3 14.28 5 1.66 18.54 ° 2 O° 
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ne BSL SEL S|] S| Be] Ss ls] 8 [el S| Fe 

seo 2/5) 8 /é] 2} se )ol 8/8] 818] 2 | 
21-23} 7 | 6.79] 3 | 2.91] 2 | 1.94/11.64]| 7 |6.79] 3 | 2.91] I | 0.97] 10.67 
24-26] 15 | 8.77] 5 | 2.92] I | 0.58] 12.27]1 17 | 9.04] 9 | 5.26] 3 | 1.75 | 16.95 
27-29! 7 | 5.11] 4 | 2.91] 2 | 1.45] 9.47]] 12 | 8.02] 6 | 4.37] 2 | 1.45] 13.84 
30-32] 4 | 6.25] 2 |3.12] © | 1.56]10.93]] 517.81} 0] 0 | Oo] © 7.81 
93-351 ft) 92210 [°° 1:0 } © 3.12]| 216.25}0] o | oO] o 6.25 
36- I 14.76} 0] 0 ° ° 4.761 o| o |o!l| o Jo] o ° 


















































The most striking feature about these figures is the relatively 
insignificant part played by age as a factor in success in the practice 
of law. Though in the three groups, ranging in age from twenty-one 
to twenty-nine years, are found about four fifths of the men admitted 
to practice by examination during the period under observation, yet 
the differences in their averages of success range less than ten per 
cent. According to these figures the best age at which to begin the 
practice of law, other things being equal, is the age of twenty-five 
years. The difference in resulting success from a few years’ varia- 
tion either way from this point is so slight, however, that the mere 
matter of age, as such, can clearly, throughout the twenties, be 
said to be insignificant. 

The figures further tend slightly to indicate that — at least as the 
practice has been conducted in North Dakota — law is a profession 
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for young men, rather than for more elderly men, to enter. While 
the matter of age as such plays a very minor part as between one 
year or another throughout the twenties, it seems to begin to count 
adversely as the age of thirty is passed. Men who were admitted 
in their early thirties have fallen somewhat below the men who were 
admitted in their twenties, while the men admitted during their 
later thirties have failed in even greater degree. 

The details of these figures indicate, however, that the rather 
meager showing so far as the older men is concerned is not due to 
lack of ability. In proof one need only look at their record in the 
Supreme Court. Their showing is traceable rather to lack of cases 
handled and lack of participation generally. One may therefore 
hazard the conclusion that the older men have either been less 
adaptable to the new tasks of practice than the younger men, and 
have consequently had more difficulty in getting well started, or 
they have tended more strongly to give up their plans for a life of 
practice, turning instead to other more immediately profitable oc- 
cupations open to them by reason of their wider experience and 
connections. In all probability both these considerations have 
been operative. While the distinctly young man’s youth may be 
slightly against him at the start, any disadvantage arising there- 
from is apparently easily overcome. On the other hand, the ob- 
stacles to successful change from other occupations to the practice 
of law seem to become all the more serious with advancing 
years. 


VI. Prior OccuPATION 


The figures for the North Dakota bar, based on grouping accord- 
ing to the occupation of applicants at the time of admission, are as 
follows: 











TABLE VII 
General Standing Reduced to Scale of 100 
No previous occupation... .. 52.00 95-41 
y | BRE ere ry ree 40.81 74.88 
RE os sce eee 36.15 66.33 
PN os ¢:40 0.atathnnakene 54.50 100.00 
| A ret 43-13 79.13 
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TABLE VII — Continued 
SuPREME CourT PRACTICE 
Per Cent 
Prior Occu- | No. in | No. in | Per Cent} No.of | Av: No- | of Aver-| No. | No. |PerCent 
pation Court jinCourt | “Court per Man | 48¢ Per Won Lost Won 
an 
None 103 41 | 39.80 | 339 8.26 | 188.84] 152 183 | 44.83 
Teacher 60 21 | 35.00 149 7.09 | 102.01 84 65 | 56.37 
Farmer 49 17 | 34.69 51 3.00 | 43.16] 23 28 | 45.09 
Business 184 81 | 44.02 | 504 6.22 | 89.49] 266 236 | 52.77 
Clerk 113 4r | 36.28 | 254 6.19 | 89.06] 114 139 | 44.88 
District Court PRACTICE 
None 103 30 | 29.12 257 8.56 | 94.90 32 2I | 60.37 
Teacher 60 14 | 23.33 44 3-14 | 34.82 8 4 | 66.66 
Farmer 49 Ir | 22.44 80 7.27 | 80.59 12 9 | 57-14 
Business 184 52 | 28.26 | 632 | 12.15 | 134.70] 94 76 | 55.29 
Clerk 113 30 | 26.54 223 7.43 | 82.37 20 23. | 46.51 
REACHING DISTINCTION IN PRACTICE 
SupREME CourT PRACTICE District Court Practice 
Prior Oc- #3 3 ot miei é > 3 . FI ‘“ | a 
cupation ze 8 3 8/2) 8) a2] 8 »1Oolel 9 B. 
: o a =| 
st] 8 [8] e|é) 2] gaye] 2 (é| 2] 8 [88 
None 13 |12.62| 3 |2.91| 1 [0.97| 16.50] 8| 7.76] 3] 2.91] 1 |0.97| 11.64 
Teacher | 2 | 3.33] 2 |3-33| 1 |1-66] 8.33]] o] o ©} 0 |o] o ° 
Farmer ° o |0o];/0]/o]o oO. 3| 612} Oo} Oo |o] o | 6.12 
Business| 12 | 6.52] 6 | 3.26] 3 | 1.63] 11.41] 23 | 12.50| 10] 5.43] 4 | 2.17] 20.10 
Clerk 6 | 5.30| 3 |2.65| 2 |1.76] 9.711 7] 6.19] 4]3.54] 0 | o | 9.73 


















































It should be said in explanation of the grouping here presented 
that neither do such defined lines separate the different occupations, 
as this table would suggest, nor are the occupations so few as here 
tabulated. The grouping is an attempt to classify according to the 
general character of the particular occupation or job specified in the 
detailed information available. The single term “business” has 
therefore been used to cover a great variety of specially designated 
undertakings, all involving independent responsibility, while the 
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term “clerk’’ covers generally all instances where the applicant has 
been engaged in work under the immediate direction of a superior. 
The term “business” has also had to cover the cases where occupa- 
tions were numerous, indicating a more or less extensive range of 
experience, even though some of the specific jobs included might 
have been classified under other heads. 

The first conclusion to be drawn from these figures is that prior 
occupation, as such, is insignificant in its bearing upon success in 
the practice of law. The group classified under the term “business,” 
the group having the largest range of general experience, heads the 
list in achievement in practice, but is followed very closely by the 
group, also considerable, of young men without any previous 
occupation. Engagement in any particular occupation as such, 
therefore, apparently contributes little that is affirmatively signifi- 
cant toward achieving success in the practice of law. 

The somewhat less satisfactory results shown for the men who 
have come from certain occupations indicate, however, that their 
experience in such occupations needs to be supplemented in order 
to achieve the kind of development leading to the greatest degree of 
success in the practice of law. From the data at hand, moreover, 
a few suggestions may be made as to what, in such cases, the supple- 
mental training ought to be. 

By cross-sectional observation of the scholarship, collegiate work, 
and respective law-school and office preparation of the members in 
the different occupational groups it appears that there is practi- 
cally no difference, as between occupational groups, in regard to 
scholarship, the group of teachers in this respect holding a narrow 
lead. In regard to graduation from college the teachers and the 
group without previous occupation hold a strong lead over the 
other named groups, which, among themselves, stand in this respect 
about equal. In the matter of combined law-school and office ex- 
perience no very striking difference appears among the occupational 
groups, except in the case of the farmer group, whose members 
practically without exception are without office experience. On the 
basis of these facts one may therefore draw the conclusion that the 
obstacles to success in practice, if any, which appear on occupational 
grounds are largely susceptible of identification among the other 
factors already considered. The differences in winnings in court, 
as will be seen by attention to the details of the tables based on 
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occupation, are not in the aggregate nearly so striking as the differ- 
ences in the proportionate number of cases handled by the men in 
each group. The fact is suggestive. With no very conspicuous 
differences in regard to scholarship among these groups, follow no 
very conspicuous differences in regard to success in court litiga- 
tion. The intellectual element for success in practice thus appears 
to be present or attainable for every one, regardless of prior 
occupation. 

The differences in the ability to get business, as between the dif- 
ferent occupational groups, on the other hand, to some extent fol- 
low the lines suggested by the presence of differences in training for 
dealing with men. In this respect the group of business men, that is, 
the group composed of men of the widest range of experience and 
responsibility, easily leads all the others. Next to this group in 
ability to secure business comes the group of no prior occupation, 
largely consisting, as may be guessed, of men belonging to families of 
independent means. To such men a prior occupation has not been 
necessary, while their capacity as mixers has had ample opportunity 
for development. In contrast with these groups teachers and 
farmers, by reason of the requirements in their occupations, have 
had less opportunity for developing the ability to mingle easily with 
any crowd, and as lawyers this at the outset is to them a handicap 
which, unless removed, is likely somewhat to affect their chances of 
getting well started in practice, and which, unless counterbalanced 
by unusual ability in other respects, will continue to affect the 
amount of business they are able to secure. As it turns out with 
the groups here under observation, the teachers have shown some 
tendency to counterbalance or remove the handicap by completing 
a full course of collegiate work or by taking seriously to work in law 
offices. The men from the farms, as a group, have not gone further 
than the others with their college education. Practically without 
exception, moreover, they have taken no training in law offices 
after their law-school work was finished. They have thus missed 
the opportunity to acquire training needed for further developing 
their general ability to deal with men, and they have done nothing 
to counterbalance that disadvantage by securing superior training in 
other respects. Asa result, the men who compose the farmer group 
of lawyers — as able intellectually as any others — have fallen below 
the other groups in practice for lack of ability to secure business, a 
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lack traceable not so much to the previous occupation as to a course 
of preparation for such instances too one-sided to secure the best 
results. The men who compose the group of teachers have suffered 
in the same way, for the same reasons, but their difficulties, in the 
aggregate, have been somewhat less and their success correspond- 
ingly greater, by reason of more all-rounded development in the 
course of preparation. 


VII. REcoRDS OF THE JUDGES THEMSELVES 


Though scholarship records for the judges that have sat upon the 
bench in the different courts in North Dakota are not to any appre- 
ciable extent available, some other details in their formal prepara- 
tion present an opportunity for comparison of results. 

The figures for the judges of the district courts, covering sixteen 
of the nineteen district judges who have acted during the period 
under observation, are as follows: 




















Per Cent of Per Cent of 
- No. in Affirmances Reversals in 
Group in Supreme Supreme 
Court Court 
College graduates and law-school graduates 3 69 31 
College graduates but not law-school grad- 
WEES o tas & 18 Sad en et pe ere eis a 4 64 36 
Law-school graduates but not college grad- 
WOON: 6 ce. cesieca w o's pei rens eee 6 56 44 
Neither college graduates nor law-school 
Se 6 hee wr tcc es 3 49 51 








While the numbers in each group of judges are too small for 
reliable averages, it is at least suggestive that the correctness of the 
judicial acts of district judges, when tried in the process of appeal, 
is in direct proportion, on the average, to the thoroughness of their 
educational preparation. The striking showing of the same sort in 
regard to practice at the bar, combined with the fact that judges of 
to-day are merely lawyers of yesterday and lawyers of to-morrow, is 
convincing evidence that this showing on the part of judges in the 
test of appeal is not fortuitous. Thorough preparation makes itself 
felt in success on the bench as it does in success at the bar. 
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VIII. GENERAL CONCLUSIONS 


Success in practice, as may be observed in the facts considered, is 
a complex result involving many interacting factors. Some of these 
factors, such as inborn ability or the fortune of the times in which 
we live, are beyond the control of the individual by his own efforts 
to change andimprove. Other factors, involving matters of develop- 
ment through training, may be very materially affected for good or 
ill by efforts of the individual himself. The individual who is seek- 
ing preparation for the practice of law should therefore so arrange 
his course of preparation as to secure the development which will 
give him the greatest possible proficiency in practice. Only by so 
doing does he lay the securest foundation for his own personal 
achievement of success. 

The first general conclusion to be drawn is, therefore, that on the 
face of the facts presented the most effective course of preparation 
for the practice of law consists of a completed college education, a 
law-school a ee Age and prior 
occupation are of but secondary importance. In the course thus 
indicated by far the most effective detail in preparation is the doing 
well of the task in hand. As shown by figures upon each of these 
features, lack of a college education is a disadvantage but not in- 
superable, lack of law-school education is a disadvantage but not 
insuperable, and lack of office apprenticeship is a disadvantage 
but not insuperable. The disadvantage which is much more nearly 
insuperable than any other of these is that of poor work in prepara- 
tion. The opportunity for success is thus open to every man through 
the doing of the highest possible quality of work throughout his 
course, carrying his programme through as much of the college, 
law-school, and office course as his circumstances permit. 

May not a second general conclusion also be drawn from these 
figures, — that legislatures ought to raise the standard of education, 
general and professional, for admission to the bar? Incompetent 
lawyers, learning at the expense of their unfortunate clients, are no 
more to be desired than incompetent doctors, learning from their 
mistakes in killing their patients. More than twice as many men are 
admitted to the bar, the figures indicate, as ever actively practice law. 
Manifestly, then, the incompetent lawyer is not needed in order to 
take care of legitimate litigation. The ill-trained applicants, as has 
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been demonstrated, furnish the largest proportion of incompetent 
lawyers. By requiring better training for admission to the bar an 
appreciably higher degree of proficiency may be obtained, making 
the services of the legal profession much more useful to their clients, 
to the courts, and to the community as a whole. 

Lauriz Vold. 


UNIVERSITY OF NortH DAKOTA. 
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THE DELIVERY OF A LIFE-INSURANCE POLICY 


ERE a legal transaction is embodied in a written instru- 

ment the delivery of that instrument, by one party to the 
other has nearly always played an important, if not an indispensable 
réle in the consummation of the legal transaction. The reasons are 
not far to seek. Not only does delivery of the writing supply the 
“‘deliveree”’ with the most satisfactory evidence of his right; it also 
marks the final stage in the series of inchoate acts of reflection, 
drafting, revision, etc., and thus manifests with certainty the final 
utterance of the deliveror.!_ Thus, the early common law made 
delivery of a sealed instrument indispensable, and delivery of a 
negotiable instrument is still a normal requirement. So, too, 
delivery of a formal written policy has been the customary mode of 
consummating an insurance contract. The demand for certainty, 
however, with its resulting formalism, must often yield to the 
desire for speed and flexibility; and thus the early rule as to delivery 
of a deed has been gradually whittled away ?— the whittlings being 
often concealed under some such subtle verbiage as “constructive 
delivery.” It was not to be expected that, in such a highly commer- 
cialized transaction as life insurance, the formality would maintain 
a hold which had been broken in the land law. Yet the demand for 
certainty does not yield without a struggle. Litigation involving 
questions as to the legal significance of delivery of a life-insurance 
policy has frequently come to appellate courts, who have more 
than once left the principles in doubt. 

Before taking up these decisions, it seems well to indicate the 
steps of negotiation, reflection, drafting, etc., which take place in 
the usual life-insurance transaction: A soliciting agent of the 
insurance company, who has no power to conclude a contract of 
insurance,* induces an individual to apply to the company for a 





1 WiIGMORE ON EvmENcE, § 2408. 

2 Ibid. 

’ It is this which distinguishes the life-insurance cases, for our purposes, from 
fire insurance, in which it is customary to give the local agent power to approve risks 
and conclude contracts. 
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policy. The individual signs a formal “application,” prepared by 
filling in a printed blank form provided by the insurance company, 
and prepared under the direction of its attorneys; the applicant has 
little opportunity to make changes in it. At about the same time, 
the applicant undergoes a physical examination by a physician 
appointed by the company, and pays the first premium to the 
solicitor, who gives him a receipt therefor upon a printed form 
provided by the company. The application and medical report 
are then sent to the home office of the company, where they are 
gone over carefully by the medical director and other officials 
having plenary powers. If they approve, the policy is prepared 
upon a printed form, and is signed and sealed by the highest 
executive officials, e. g., the president and secretary. The policy 
is then taken by clerks and mailed to the local agent. The local 
agent hands the policy over to the applicant. The applicant may 
signify that the policy is acceptable to him. In some instances this 
routine is varied in that the application is sent by the local agent 
to a district agent under whom he works; and the policy is sent 
from the home office to the district agent, who transmits it to the 
soliciting (or local) agent. | 

The process is highly mechanical and systematic. The applica- 
tion mounts through a hierarchy of officials, and by the same route 
the policy comes back. Communication all the way along the line 
is, with rare exceptions, in writing, and a systematic record of each 
step is preserved. The volume of business done would in itself 
require a highly organized mechanism, aside from the distance. 

In legal terms, this means that the applicant makes an offer, 
his application, of the premium money for the company’s promise 
to insure him. More precisely, since the money paid to the local 
agent becomes the company’s money, the applicant offers to 
extinguish the company’s obligation (evidenced by the receipt) 
to repay this sum, in exchange for the company’s insurance promise. 
The contract formed by the acceptance of this offer is a unilateral 
one, even if the premium is paid in the shape of a negotiable note.® 
In determining whether and when the company is legally bound, 





4 Cases in which the first premium has not been paid, as well as cases in which 
the applicant makes false statements as to his health, will be excluded from this dis- 
cussion. 

5 HARRIMAN, CONTRACTS, 11, 12 (1896). But see Busher v. N. Y. L. Ins. Co. 72 
N. H. 551, 58 Atl. 41 (1904), where such a transaction is called bilateral. 
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one is not troubled by the perplexing parallelism between contract- 
ual and quasi-contractual liability, for insurance is an aleatory, as 
distinguished from a commutative, contract,® and the company’s 
obligation as insurer is never based upon unjust enrichment.’ 
The company’s obligation is based upon contract; the policy is 
nothing if not a promise.® 

The delivery of the policy, or the act of handing the policy to 
the applicant — for it is in this sense that the term will be used — 
may have legal significance in three ways: First, it may be a mere 
evidential fact; secondly, it may be an essential fact,® a means of 
communication; thirdly, it may be a condition precedent to the 
commencement of the risk. 


I 


It is all but universally conceded by American courts that a 
contract of life insurance may be formed before the contemplated 
delivery of the policy. That is, it may be consummated by words or 
informal writings, and the policy is treated as evidence, merely, of 
the company’s promise. This would hardly be true if, as Professor 
Langdell suggests, the policy is a mercantile specialty.” In truth, 
there seems to be no recent judicial support for this view." Occa- 
sionally one finds the delivery of a policy compared to the delivery of 
a deed,” but it is merely argument by analogy. Thus, the contract 
of insurance may be completed by letters or by conversations and 
may take effect before the policy is delivered, or even before the 





6 VANCE, INSURANCE, 46. 

? The perplexity thus escaped will appear by comparing LANGDELL, SUMMARY OF 
Contracts, § 17, with Ashley, “Formation of Contract Inter Absentes,’’ 2 Cou. L. 
REV. I, 5. 

8 A possible qualification of this statement is noticed infra, p. 216. 

® Based upon Austin’s classification of titular facts. AUSTIN, JURISPRUDENCE, 
5 ed., Campbell editor, 1885, Lecture LVI, 887, 892; 4 ed. (1873), 919, 924. 

10 LANGDELL, SUMMARY OF CONTRACTS, 63. 

11 See “Letters of Credit,” Omer F. Hershey, 32 Harv. L. REv. 1, 10. 

#2 Heiman v. Phoenix Mut. L. Ins. Co., 17 Minn. 153 (1871); American Trust Co. ». 
L. Ins. Co. of Virginia, 173 N. C. 558, 92 S. E..706 (1917); Mass. Ben. Life Ass’n 2. 
Sibley, 158 Ill. 411, 42 N. E. 137 (1895). 

% Kimbro v. N. Y. L. Ins. Co., 134 Iowa, 84, 108 N. W. 1025 (1906); Sheldon ». 
Connecticut Mutual L. Ins. Co., 25 Conn. 207 (1856); Union Central L. Ins. Co. ». 
Pauley, 8 Ind. App. 85, 35 N. E. 190 (1893) (semble); De Camp v. New, Jersey Mut. L. 
Ins. Co., Fed. Cas. No. 3, 719, 3 Ins. L. J. 89 (U. S. Circ. Ct., 1873); N. Y. L. Ins. Co. 
v. McIntosh, 41 So. 381 (Miss. 1906) (for earlier appeal, see same case, 86 Miss. 236, 
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policy is executed by the company’s officials.“ Thus, in Kimbro v. 
New York Life Insurance Co., just cited, the local agent wrote 
the applicant: “I am pleased to advise you that your policy 
arrived this morning.” In fact, the policy which had arrived was 
not the one applied for but a substantially less valuable one. The 
court, in affirming a judgment for the plaintiff for the full amount 
of the policy applied for, said that the agent’s letter was an ac- 
ceptance of the application. In some instances the court professes 
to draw its decision from the principle of estoppel — that handy 
judicial scrap bag. Thus, in New York Life Insurance Co. v. 
McIntosh*® the local agent wrote the applicant ‘hat his applica- 
tion (rejected but later renewed by the applicant) had been recon- 
sidered and accepted (which was érue) and that he (the agent). 
would send him the policy as soon as it arrived. The court said 
these facts gave the beneficiary a cause of action on the princi- 
ple of estoppel.’® Clearly, contract, not estoppel, is the basis of 
liability here. 

When the contract is thus completed, the applicant is said to be 
entitled to a policy;'” he may maintain replevin for the policy, if it 
has been executed;!* he may recover damages for breach of contract 
to deliver the policy;!® and he may obtain a decree for specific 
performance of the contract.” Conversely, the delivery of the 
policy to the applicant or to some one for him is not conclusive. 





38 So. 775 (1905) ); Preferred Accident Ins. Co. v. Stone, 61 Kan. 48, 58 Pac. 986 (1899); 
Moulton v. Masonic Mutual Benefit Soc., 64 Kan. 56, 67 Pac: 533 (1902); Prudential 
Ins. Co. v. Sullivan, 27 Ind. App. 30, 59 N. E. 873 (1901); Ray v. Security Trust & L. 
Ins. Co., 126 N. C. 166, 35 S. E. 246 (1900); Union Central L. Ins. Co. 2. Phillips, 
102 Fed. 19 (1900); Carter v. Bankers L. Ins. Co., 83 Neb. 810, 120 N. W. 455 (1909) 
(by conversation); Devine v. Federal L. Ins. Co., 250 Ill. 203, 95 N. E. 174 (1911) 
(by conversation); Amarillo Ins. Co. ». Brown, 166 S. W. 658 (Tex. Civ. App. 1914); 


_ RICHARDS ON INSURANCE, 3 ed., § 77. 


4 N.Y. L. Ins. Co. v. McIntosh, supra, note 13; Preferred Accident Ins. Co. ». 
Stone, supra, note 13; Moulton v. Masonic Mut. Ben. Soc., supra, note 13; Carter v. 
Bankers L. Ins. Co., supra, note 13; Kennedy v. Mutual Benefit L. Ins. Co., 205 
Fed. 677 (1913) (semble). 

15 gr So. 381, 86 Miss. 236 (1906). 

16 To the same effect, Preferred Accident Ins. Co. v. Stone, supra. 

17 Sheldon v. Conn. Mut. L. Ins. Co., supra, note 13. 

18 See De Camp »v. New Jersey Equitable L. Ins. Co., supra, note 13; N. Y. L. Ins. 
Co. v. Babcock, 104 Ga. 67, 30 S. E. 273 (1808). 

19 Fried v. Royal Ins. Co. of Liverpool, 47 Barb. (N. Y.) 127 (1866), 50 N. Y. 243 
(1872). 

20 Union Central L. Ins. Co. v. Phillips, supra, note 13. ‘ 








202 HARVARD LAW REVIEW . 


The delivery may be only for the purpose of inspection,” or it may 
be made before some essential condition has been performed,” or 
under a mistake of fact.” : 

It must not be thought, however, that the delivery of the policy 
is a fact of no consequence. Possession of the policy by the 
applicant raises a presumption ‘that the contract of insurance has 
been consummated,™ and it is even more emphatically declared 
that the fact that no policy has been delivered is prima facie evi- 
dence that no contract has been made.” 

Delivery of the policy has lost much of its peculiar evidential 
value for two reasons: The contract has become so highly standard- 
ized by business custom and by statute that the terms of the 
insurer’s contract may be ascertained from the application and 
policy forms without the necessity of producing the completed 
policy; and again, the highly systematic manner in which the 
business is carried on makes it comparatively easy to find out just 
what has been done in reference to a particular application, with- 
out the formal issuance and delivery of a policy. 


II 


Thus far the cases considered have been those in which some 
means of communication, aside from the delivery of the policy, was 
employed to consummate the contract. In a majority of the cases 
where delivery has been a vital issue, however, no other means 
of communication was used; and the question of the nature or 
necessity of a delivery of the policy has thus been a question of 





*1 Markey v. Mutual Benefit Ins. Co., 103 Mass. 78 (1869); Heiman ». Ins. Co., 
supra, note 12. 

2 Markey ». Ins. Co. supra, note 21. 

% Newcomb ». Provident Fund Society, 5 Colo. App. 140, 38 Pac. 61 (1894). 

%* Mass. Ben. Life Ass’n v. Sibley, supra, note 12; Grier v. Mutual L. Ins. Co., 132 
N. C. 542, 44 S. E. 28 (1903); Rayburn v. Pennsylvania Casualty Co., 138 N. C. 3709, 
50 S. E. 762 (1905); Travelers’ Ins. Co. v. Jones, 32 Tex. Civ. App. 146, 73 S. W. 
978 (1903); Waters v. Security Life & Annuity Co., 144 N. C. 663, 57 S. E. 437 
(1907); American Trust Co. ». Life Ins. Co. of Virginia, 92 S. E. 706, 173 N. C. 558 
(1917) (the court said here that delivery of the policy was “conclusive’’). 

5 Union Central L. Ins. Co. v. Pauley, 8 Ind. App. 85, 35 N. E. 190 (1893); Heiman 
v. The Phoenix Mutual L. Ins. Co., 17 Minn. 153 (1871); Paine v. Pacific Mutual Ins. 
Co., 51 Fed. 689 (1892). 

% See De Camp v. New Jersey Mut. L. Ins. Co., Fed. Cas. No. 3, 719, 3 Ins. L. J. 89 
(1873). 
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the nature or necessity of communication of the insurer’s accept- 
ance. In these cases the inquiry is: At what moment in the process 
of negotiation, drafting, reflection, etc., outlined above” is the 
insurer’s obligation as insurer complete and irrevocable, and the 
applicant’s right to the premium money extinguished? *® 

In only two states, it seems, is the formation of the contract 
postponed until the delivery of the policy by the local agent to 
the applicant, and in those states, the conclusion is supported upon 
the theory that the insurer’s acceptance of the.applicant’s offer 
must be actually communicated to the latter; not until then is a 
contract formed.” On the other hand, the decided weight of 
authority is that the contract comes into existence before this 
final step takes place. Considerable uncertainty exists as to 
where the line of demarcation is to be drawn between that which 
is preliminary and inchoate, and that which is final. It is generally 
agreed that the contract is complete when the policy, duly executed, 
has reached the local agent, and that the beneficiary may recover 
the face amount of the policy if the cestui que vie dies at that time, 
if all conditions have been complied with, even though the policy 
is never delivered but is returned to the home office.*° In a number 





27 Pages 198, 199, supra. 

28 The view that one party, as the offeror, may be bound before the other, the 
acceptor, seems not to have found favor in American law. But cf. WrnDSCHIED, 
PANDEKTEN., § 306; Poxttock’s INDIAN Contract Act, § 4; J. KoHLER, UEBER DEN 
VERTRAG UNTER ABWESENDEN, I Arcuiv FUR Birc. Recut (1889), § 13. 

29 Horton v. N. Y. L. Ins. Co., 151 Mo. 604, 52 S. W. 356 (1899) (point arose or a 
question of conflict of laws; court held the place of delivery was the locus contrac- 
tus); Kilcullen v. Metropolitan L. Ins. Co., 108 Mo. App. 61, 82 S. W. 966 (1904) 
(the case of Bowman »v. Northern Accident Co., 124 Mo. App. 477, tor S. W. 691 
(1907) is in conflict with the Horton case); Busher v. N. Y. L. Ins. Co., 72 N. H. 551, 
58 Atl. 41 (1904). Accord: Lee v. Guardian L. Ins. Co., Fed. Cas. 8, 190, 2 Cent. 
L. J. 495 (U.S. Circ. Ct., 1875); Paine v. Pacific Mutual Ins. Co., 51 Fed. 689 (1892); 
also, dictum in Alabama Gold L. Ins. Co. ». Herron, 56 Miss. 643 (1879). 

30 Payne v. Pacific Mutual L. Ins. Co., 141 Fed. 339 (1905); Yonge v. Equitable 
Life Ass’n Soc., 30 Fed. g02 (1887); N. Y. L. Ins. Co. v. Pike, 51 Colo. 238, 117 Pac. 
899 (1911); N. Y. L. Ins. Co. ». Babcock, 104 Ga. 67, 30 S. E. 273 (1898) (based on 
Code); Mass. Mut. L. Ins. Co. v. Boswell, 20 Ga. App. 446, 93 S. E. 95: (1917) (same); 
Metropolitan L. Ins. Co. v. Thompson, 20 Ga. App. 706,93 S. E. 299, Ga. App. 706, 
(1917) (same); Williams v. Atlas Ass’n Co.,97 S. E.91, 22 Ga. App. 661 (1918) (same); 
Rose v. Mutual L. Ins. Co. of New York, 240 IIl. 45, 88 N. E. 204 (1909); Mulligan ». 
Metropolitan L. Ins. Co., 149 Ill. App. 516 (1909); Kentucky Mut. Ins. Co. ». Jenks, 
5 Ind. 96 (1854); N. Y. L. Ins. Co. v. Greenlee, 42 Ind. App. 82, 84 N. E. 1101 (1908) 
(semble); Michigan Mut. L. Ins. Co. v. Thompson, 56 Ind. App. 502, 105 N. E. 780 
(1914) (s. c.), 44 Ind. App. 180, 86 N. E. 503 (1908); Neff v. Metropolitan L. Ins. Co. 
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of instances, the courts have declared ‘that the contract is*made 
as soon as the policy, duly executed, is placed in the mails, addressed 
to the company’s local or district agent, for delivery by the latter 
to the applicant.** Indeed, judicial support is not wanting for the 
view that the contract is made as soon as, the policy has been 
executed by the officials at the home office,*? and some courts seem 





73 N. E. 1041, Ind. App. (1905); Unterharnscheidt v. Missouri State L. Ins. Co., 160 
Towa, 223, 138 N. W. 459 (1913); Sutton v. Wright, 94 Kan. 499, 147 Pac. 62 (1915) 
(action on premium note); Mutual L. Ins. Co. v. Thomson, 94 Ky. 253, 14 ‘Ky. L. 
Rep. 800, 22 S. W. 87 (1893) (but see contra, dictum in Smith v, Commonwealth L. Ins. 
Co., 157 Ky. 146, 162 S. W. 779 (1914) ); Schwartz v. Germania Ins. Co., 18 Minn. 448° 
(1872) (s. c.), 21 Minn. 215 (1875); Bowman v. Northern Accident Co., supra, note 29; 
Cooper v. Pacific Mut. L. Ins. Co., 7 Nev. 116 (1871); Hallock v. Commercial Ins. Co., 
26 N. J. L. 268 (1857), aff’d 27 N.-J. L. 645 (a fire insurance case but same point in- 
volved); Birch v. Manufacturers Liability Ins. Co., 88 N. J. L.655, 96 Atl. 1003 (1916) 
(liability insurance but same point involved); Fried v. Royal Ins. Co., 47 Barb. (N. Y.) 
127 (1866), aff’d 50 N. Y. 243 (1872) (see imfra, note 103); Gallagher v. Metro- 
politan L. Ins. Co., 67 Misc. 115, 121 N. Y. Supp. 638 (1910); Waters v. Security 
Life & Annuity Co., 144 N. C. 663, 57 S. E. 437 (1907) (semble); Prudential Ins. 
Co. v. Shively, 1 Ohio App. 238, 248 (1913); Williams v. Philadelphia L. Ins. Co., 105 
S. C. 305, 89 S. E. 675 (1916); Lombard v. Columbia L. Ins. Co., 168 Pac. 269 (Utah, 
1917); Porter v. Mutual L. Ins. Co., 70 Vt. 504, 41 Atl. 970 (1897); Fitzgerald v. Metro- 
politan L. Ins. Co., 98 Atl. 498, 90 Vt. 291 (1917) (semble); Hartwig v. Aetna L. Ins. 
Co., 164 Wis. 20, 158 N. W. 280 (1916). Additional cases cited in the next seven 
notes would seem a fortiori to sustain this view. 

31 N. Y. L. Ins. Co. v. Pike, supra, note 30; Kilborn v. Prudential Ins. Co., 99 Minn. 
176, 108 N. W. 861 (1906); Shattuck v. Mutual L. Ins. Co. (U. S. Circ. Ct., Mass., 
1878) Fed. Cas. No. 12, 715, 4 Cliff. 598 (question arose on conflict of laws); Yonge ». 
Equitable Life Ass’n Soc., 30 Fed. 902 (1887); Harrington v. Home L. Ins. Co., 128 
Cal. 531, 58 Pac. 180 (1899) (on conflict of laws question); Mutual Reserve Fund Life 
Ass’n v. Farmer, 65 Ark. 581, 47 S. W. 850 (1898); Bowman 2. Northern Accident Co., 
supra (semble); Waters v. Security Life & Annuity Co., supra, note 30 (semble); 
Francis v. Mutual L. Ins. Co. of N. Y., 55 Ore. 280, 106 Pac. 323 (1910) (mailing to 
district agent); Mutual L. Ins. Co. of N. Y. v. Reid, 21 Colo. App. 143, 121 Pac. 132 
(1912) (semble); Unterharnscheidt v. Missouri State L. Ins. Co., supra, note; 30 
Prudential Ins. Co. v. Shively, 1 Ohio App. 238, 34 Ohio Circ. Ct. Rep. 357 (1913); 
Williams v. Philadelphia L. Ins. Co., tos S. C. 305, 89 S. E. 675 (1916). 

% The most clear-cut decision on this point seems to be one involving hail insur- 
ance, where, however, the transaction was similar to life insurance: Van Arsdale- 
Osborne Brokerage Co. v. Robertson, 36 Okla. 123, 128 Pac. 107 (1912): — Action on 
the premium note given by the applicant; the defense, that the applicant had never 
been notified of the acceptance of his application. The court held defendant liable, 
saying the contract of insurance was completed as soon as the policy was executed 
at the home office of the insurance company. Statements of similar import may 
be found in: Metropolitan L. Ins. Co. ». Thompson, supra, note 30; Dailey v. Preferred 
Masonic Accident Ass’n, 102 Mich. 289, 57 N. W. 184 (1894); Robinson v. United 
States Benevolent Society, 132 Mich. 695, 94 N. W. 211 (1903); Rose v. Mutual L. Ins. 
Co. of New York, 240 Ill. 45, 88 N. E. 204 (1909); N. Y. L, Ins. Co. », Greenlee, 
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to regard the contract as completed as soon as the application is . 
approved. 

Thus, in Kohen v. Mutual Reserve Fund Life Ass’n,® the applica- 
tion was received at the home office, was approved by the medical 
director, and was turned over to the “executive committee,”’ whose 
duty, it seems, was to pass finally upon all applications. One 
member of this committee marked it “approved”; but later in the 
same day, having learned of the applicant’s death, the chairman of 
the committee erased this notation and marked it “declined.” 
The court declined to allow a recovery because of a clause in the 
application that the policy should not take effect until delivered; 
but Brewer, J., said (page 706): 


“Tf that was all that there was in this case, under well-settled rules it 
would have to be held that the minds of the parties had come to a con- 
currence; that a contract was created between them, and the complain- 
ant entitled to relief.” 


In Kentucky Mutual Life Insurance Co. v. Jenks, the court’s 
decision was based on the following language: 


“« ... the application reached the company on the rst of October, 


1850. Its approval or acceptance on that day, as shown by the books of 
the company, closed the contract.” . 


In McCracken v. Travelers’ Insurance Co.,* the court emitted the 
following dictum, which was taken from the opinion in Van Arsdale 
v. Robertson:*® 


“The correct rule under such an application seems to be that the 
obligation of the insurer or insurance company depends on the fact of 
the acceptance or approval of the application for insurance, and not on 
notice of such acceptance to the insured.” *” 





42 Ind. App. 82, 84 N. E. r1o1 (1908); Hallock ». Commercial Ins. Co., supra, note 30; 
Unterharnscheidt v. Missouri State L. Ins. Co., supra, note 30; Stringham v. Mutual L. 
Ins. Co., 44 Ore. 447, 75 Pac. 822 (1904). 

% 28 Fed. 705 (1886). 

* 5 Ind. 96, 99 (1854). 

35 156 Pac. 640, 642 (Okla., 1916). 

36 Supra, note 30. ° : 
87 See also Metropolitan L. Ins. Co. 2. Thompson, supra, note 30 (“A contract of 
life insurance is consummated upon the unconditional written acceptance of the appli- 
cation for insurance by the company to which such application is made”); Cooper 2, 
Pacific Mut. L. Ins. Co., 7 Nev. 116 (1871). Here the receipt stated the money paid 
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If, however, only the medical director has approved ** or if the 
approval of the executive officials is based upon an error of fact, 
perhaps,*® no contract exists. Finally, one finds a few statements 
that mere retention of the premium and failure to notify the 
applicant of the rejection of his application within a reasonable 
time, constitute the completion of a contract of insurance.” The 
weight of authority, however, is against this view, for it is generally 
held that mere delay in passing on the application does not subject 
the company to contractual liability.“ At the other extreme are 
occasional intimations to the effect that the contract is not com- 
plete until the policy has been delivered to the applicant and 
accepted by him — meaning that the applicant has, after delivery 
of the policy, the privilege of rejecting it. Upon examination, these 
cases will be found to rest upon facts differing from those described. 
above, or to be clearly erroneous. Thus, where the applicant 
reserves the right to reject the policy after it has been issued and 
sent to him,” or where the applicant effectively revokes his applica- 
tion before it has been accepted,* or where the company, unwilling 





was to be applied as premium, provided the company “should conclude to take the 
insurance.” The court held the contract was formed “the moment_the company 
concluded to make the insurance” (7 Nev. 122). 

38 Provident SavingsjL. A. Co. v. Elliott’s Executor, 29 Ky. L. Rep. 552, 93 S. W. 
659 (1906). 

39 Kennedy v. Mutual Benefit L. Ins. Co. of Newark, 205 Fed. 677 (1913). 

40 Preferred Accident Ins. Co. v. Stone, 61 Kan. 48, 58 Pac. 986 (1899). (“The 
retention of the premium and its [the company’s] failure to reject the application, 
and its holding of it while it took time to adjust a matter only of concern to itself, 
were tantamount to an acceptance of the application and an agreement to issue the 
policy”); Richmond »v. Travelers’ Ins. Co., 123 Tenn. 307, 130 S. W. 790 (1910) 
(semble, delay in accepting or rejecting the application will subject the company to 
liability “where the party making the application has been misled into believing 
that the insurance would be accepted, and relying thereon, has refrained from obtaining 
other insurance’). See also Duffie v. Bankers’ Life Ass’n, 160 Iowa, 19, 139 N. W. 
1087 (1913), where, however, the recovery was based upon tort. 

4 VANCE ON INSURANCE, 161; Coker v. Atlas Accident Co., 31 S. W. 703 (Tex. Civ. 
App., 1895); Alabama Gold L. Ins. Co. v. Mayes, 61 Ala. 163 (1878); Misselhorn 2. 
Mutual Reserve Fund Life Ass’n, 30 Fed. 545 (1887); Steinle v. N. Y. L. Ins. Co., 
81 Fed. 489 (1897); Ross v. N. Y. L. Ins. Co., 124 N. C. 395, 32 S. E. 733 (1899). 

® Dickerson’s Administrator v. Prudential Savings & Life Assur. Soc., 21 Ky. L. 


_ Rep. 611, 52 S. W. 825 (1899); Oliver v. Mutual L. Ins. Co., 97 Va. 134, 33 S. E. 536 


(1899). 

* Crutchfield v. Dailey, 98 Ga. 462, 25 S. E. 526 (1896) (here the court indulges in 
much mysterious talk about the contract being ‘“‘executory’’ — meaning that the ap- 
plicant had successfully revoked his offer); Travis v. Nederland Ins. Co., 104 Fed. 486 
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to issue a policy of the kind applied for, sends a substantially differ- 
ent form of policy,“ the policy issued is nothing more than an 
offer on the part of the company, and there is no contract until 
this offer is communicated to the offeree (insured) and accepted by 
him. In these cases it is not erroneous to say that acceptance of 
the policy by the applicant is necessary. But where the applicant’s 
offer is accepted, it is too late for him to revoke after the policy has 
been delivered or tendered to him.” 

To one who believes with Professor Langdell that where tle 
offeree makes a promise, the acceptance must be communicated to 
the offeror,“* the authorities cited above,*” to the effect that the 
contract may nevertheless be completed without such communica- 
tion, will seem unorthodox. Yet the doctrine that a promissory 
acceptance must be communicated to the promisee has not been 
followed in the case of contracts by correspondence. It is generally 
held nowadays that a promissory. acceptance by correspondence is 
complete as soon as the letter of acceptance is mailed.** The life- 
insurance cases follow this rule. The mailing of the policy directly 
from the home office to the insured,*® or the mailing of the policy 





(1900); Ten Broek v. Jansma, 161 Mich. 597, 126 N. W. 710 (1910); Wheelock ». 
Clark, 21 Wyo. 300, 131 Pac. 35 (1913). 

“ Provident Savings L. Ins. Co. v. Elliott’s Executor, 29 Ky. L. Rep. 552, 93 S. W. 
659 (1906); Mohrstadt v. Mutual L. Ins. Co., 115 Fed. 81 (1902); New York L. Ins. 
Co. v. Levy’s Administrator, 122 Ky. 457, 29 Ky. L. Rep. 6, 92 S. W. 325 (1906); 
McNicol ». N. Y. L. Ins. Co., 149 Fed. 141 (1906); Mutual L. Ins. Co. v. Jordan, 
111 Ark. 324, 163 S. W. 799 (1914); McCracken v. Travelers’ Ins. Co., 156 Pac. 640 
(Okla. Sup., 1916); Riordan v. Equitable Life Ass’n Soc., 31 Idaho, 657,175 Pac. 586 
(1918). 

4 Travelers’ Ins. Co. v. Jones, 32 Tex. Civ. App. 146, 73 S. W. 978 (1903); Waters 
v. Security Life & Annuity Co., 144 N. C. 663, 57 S. E. 437 (1907). Contra, Citizens 
Nat’l L. Ins. Co. ». Murphy, 154 Ky. 88, 156 S. W. 140 (1913), where the action 
was on the premium note, and the court held that the applicant might reject the 
policy when it was offered to him by the agent, though it conformed to the application. 
The case is clearly unsound in principle. Misleading dicta that delivery and accept- 
ance are necessary are to be found in Lee v. Guardian L. Ins. Co., Fed. Cas. No. 8, 
190, 2 Cent. L. J. 495 (1875), per Sawyer, J., and in Stringham v. Mutual L. Ins. Co., 
44 Ore. 447, 75 Pac. 822 (1904), per Wolverton, J. | 

46 LANGDELL, SUMMARY OF CONTRACTS, I5. 

47 Notes 30-37, supra. 

48 WILLISTON’s WALD’s PoLLocK ON CONTRACTS, 39, and note 42; HoLLanp, 
JURISPRUDENCE, 10 ed., 262. 

49 Kilborn v. Prudential Ins. Co., 99 Minn. 176, 108 N. W. 86 (1906) (semble); 
Busher ». N. Y. L. Ins. Co., 72 N. H. 551, 58 Atl. 41 (1904) (semble); Hartford Steam 
Boiler Inspection & Ins. Co., v. Lasher Stocking Co., 66 Vt. 439, 29 Atl. 629 (1894) 
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by the local agent to the applicant *° completes the contract. It 
is important to note, however, that the foregoing decisions in 
which the contract was held to have been completed when 
the policy reached the local agent, or at some earlier stage in the 
process, represent a distinct advance in legal doctrine beyond the 
ordinary contract-by-correspondence cases. 

Thus, two reasons commonly given for the latter decisions 
were: (1) that the offeror by using the mails to send his offer, made 
the post-office his “agent” and hence that mailing the acceptance 
was delivery to the offeror’s agent for him;*! and (2) that the 
mailing of the letter was an “irrevocable” act signifying accept- 
ance, which put the letter out of the acceptor’s control.” Neither 
of these reasons is applicable to these life-insurance cases. The 
courts have generally refused to treat the local agent as the agent of 
the applicant, and wisely, because of the embarrassing effect such 
a conclusion would have upon the questions of waiver, representa- 
tions, etc.> Nor can it be said that mailing the policy to the local 





(boiler insurance); Dailey v. Preferred Masonic Mut. Accident Ass’n, 102 Mich. 
289, 57 N. W. 184 (1894); Triple Link Indemnity Ass’n v. Williams 121 Ala. 138, 26 
So. 19 (1898); Armstrong v. Mutual L. Ins. Co., 121 Iowa, 362, 96 N. W. 954 (1903); 
Dupriest v. American Central L. Ins. Co., 97 Ark. 229, 133 S. W. 826 (1911). 

50 Sutton v. Wright, 94 Kan. 499, 147 Pac. 62 (1915); Hartwig v. Aetna L. Ins. Co., 
164 Wis. 20, 158 N. W. 280 (1916). 

51 See, for example, BisHop oN Contracts (1887), § 328; note the curious play 
upon the word “agent” by which this author seeks to support his statement: “in 
the nature of things any power which a man employs is his agent” (page 124, note 3). 
See, also, Horton v. N. Y. L. Ins. Co., 151 Mo. 604, 52 S. W..356 (1899); Charles 
Noble Gregory ‘Completion of Contracts by Mail or Telegraph,” 48 Am. L. REc. 
(0. S.) 354, 367. 

8 See HotmEs, THE Common Law, 306; Marcy, J., in Mactier v. Frith, 6 Wend. 
(N. Y.) 103 (1830). Cf. Pottocx’s Inp1an Contract Act, § 4: “The communica- 
tion of an acceptance is complete, as against the proposer, when it is put in course 
of transmission to him, so as to be out of the power of the acceptor,” . . . (Italics are 
the author’s.) 

58 In a few cases, the courts have suggested this agency fiction as a solution: 
Hallock v. Commercial Ins. Co., supra, note 30 (the word “trustee” used); Payne 2. 
Pacific Mutual L. Ins. Co., supra, note 30 (“his [the insurance agent’s] possession 
was her [the applicant’s] possession” of the policy); Porter v. Mutual L. Ins. Co., 
supra, note 30 (“the custody of the latter [the insurance agent] must be treated as 
that of the insured”); N. Y. L. Ins. Co. ». Babcock, supra, note 30 (“the possession 
of the agent was the possession of the applicant”). In Bowman v. Northern Accident 
Co., supra, note 29, and Alabama Gold L. Ins. Co. v. Herron, 56 Miss. 643 (1870), 
the application stipulated that the policy should be delivered to the local agent, and 
the courts held the latter was the applicant’s agent for that purpose; but in Robinson 
v. United States Benevolent Soc., 132 Mich. 695, 94 N. W. 211 (1903), the court said 
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agent is an “irrevocable” act, or one which puts the writing ‘‘be- 
yond the control” of the insurance company, unless, indeed, the 
courts make a new rule of law whereby the company is deprived of 
its privilege of preventing the formation of the contract by recalling 
the policy. By settled rules of law and business custom a direction 
to an agent is revocable by the principal at any time before it has 
been acted upon,™ and in the foregoing cases © the insurer often exer- 
cised his power of retaking the policy after it had reached the local 
agent. 

Still a third possible construction is that the applicant’s offer 
impliedly calls for acceptance by delivering the policy to the local 
agent. It is difficult to find the basis for such an implication in the 
terms of the application. In truth, the application (except in the 
cases hereafter discussed) does not indicate the mode of accept- 
ance, and it is the mode which “the law deems to be reasonable 
under the circumstances.” *’ And what the law deems to be 
reasonable under the circumstances depends upon what the judges 
hold to be the theory of contracts. Not that the courts are given to 
much theorizing on the subject; on the contrary, they seem to 
proceed largely by intuition. Still, one can see three types of 
contract theory striving for recognition: The “meeting of minds” 
theory, the “communication” theory, and a rough working 


principle which may be designated the “‘significant’ act” theory. 

A number of the courts whose decisions are cited in the preceding 
notes do real homage or lip-service to the “‘meeting of minds” view 
of a contract.*® What does the phrase mean, and whence its 





such a stipulation would be invalid. See infra, p. 219, as to cases where the offeror 
specifies the mode of acceptance. 

54 Cf. VANCE, INSURANCE, 169, where it is said that the insurer must put the policy 
‘beyond his legal control, though not necessarily beyond his physical control.” 
The word “legal” begs the question. 

55 Notes 30 and 31. 

56 See infra, p. 219. 

57 Professor A. L. Corbin, “Offer and Acceptance,” 26 YALE L. J., 202. 

58 For example, Hallock v. Commercial Ins. Co., supra, note 30; Kohen v. Mut. 
Res. Fund L. Ass’n, 28 Fed. 705 (1886); Union Central L. Ins. Co. v. Pauley, 8 Ind. 
App. 85, 35 N. E. 190 (1893); Heiman v. Phoenix Mut. L. Ins. Co., 17 Minn. 153 
(1871); Fried v. Royal Ins. Co., supra, note 30, per Pother, J., and per Church, J.; 
Travis v. Nederland L. Ins. Co., 104 Fed. 486 (1900); Dickerson’s Administrator ». 
Prudential Savings & Life Assur. Soc., 21 Ky. L. Rep. 611, 52 S. W. 825 (1899); 
Kennedy v. Mutual Benefit L. Ins. Co., 205 Fed. 677 (1913); Bowen v. Prudential Ins. 
Co., 178 Mich. 63, 144 N. W. 543 (1913); Marshall, J., in Hartwig v. Aetna L. Ins. 
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potency in judicial thought? In the first place, since “mind” does 
not possess the quality of extension in space, and ‘“‘meeting”’ is 
predicated of tangible things, the phrase is either a metaphorical 
description of a real event, or a purely transcendental reality.*® 
“Union of wills,” the equivalent phrase of Vice-Chancellor Kin- 
dersley®® and of Savigny® must have the same meaning. This 
metaphysical conception of contract, which was fortified, if not 
created, by the speculative philosophers™® and supported by the 
prestige of Savigny, proved so impracticable in Germany, with 
its doctrine of unilateral error, that it was discarded for the tele- 
ological views of Jhering.* It is certainly no more satisfactory 
for determining the time when the contract is made. 

Whether it be metaphorical or metaphysical, “‘meeting of minds”’ 
corresponds, in the view of those who use it, to some perceptible 
reality; and this reality, one may infer, is ‘co-existence of 
identical mental acts.” * Thus, in Travis v. Nederland Life Insur- 
ance Co.,* the applicant notified the company’s local agent that 
he withdrew his application, but the president of the company 
(Dubourcq}, unaware of this withdrawal, afterward, on November 
27, executed a policy. In holding that no contract was made, the 
court said (Sanborn, J.): 


“When, on.November 27, 1896, the mind of Dubourcq accepted and 
consented to the terms of the proposition contained in the original 
written application, the mind of Travis had receded and withdrawn its 
assent from those terms, and settled upon different terms, which no 





Co., 164 Wis. 20, 158 N. W. 280 (1916). This list is not meant to be exhaustive. 
See also VANCE ON INSURANCE, 147, and RICHARDS, INSURANCE, 3 ed., § 78; BisHOP, 
Contracts (1887), § 313. 

59 See 2 CarrpD, THE CRITICAL PHILOSOPHY OF KANT, 251, 253. 

60 In Haynes v. Haynes, 1 Dr. & Sm. 426, 433 (1861). 

61 See HOLLAND, JURISPRUDENCE, Io ed., 253, citing System III, 309. 

® For Kant’s analysis of contract as a “union of wills,” see 2 CatRp, op. cit., 328, 
329. Cf. Hecet, ENCYKLOPzDIE, § 493, WALLACE, HEGEL’s PatLosopHy oF MIND 
(1894), 108. 

8 Pound, “Mechanical Jurisprudence,” 8 Cor. L. REv. 605, 610 (1908). 

* Thus, Bishop, Contracts, § 313, who quotes Savigny’s definition (§ 22, note), 
says: “ ... to constitute a contract in fact, the two or more parties must con- 
currently assent to exactly the same thing at the same instant of time. So that... 
if the former consents at one time and the latter at another, by reason of which their 
wills do not at any instant coincide, they do not enter into a contract.” For Kant’s 
similar view, see 2 CAIRD, op. cit., 328. 

_ 6% ro4 Fed. 486, 43 C. C. A. 653 (1900). 
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agent of the company ever accepted; so that there never was a time 
when the minds of the parties to this negotiation met upon, and they 
agreed to comply with, the same stipulations of any contract.” ® 


Realizing that this coexistence in point of time, however true it 
may have been of more primitive forms of bargaining between 
parties face to face,® is utterly unattainable in the case of contracts 
inter absentes,®® the courts have modified the theory with a fiction 
that the offeror will be conclusively presumed to be repeating his 
offer (and thinking it) as long as the offeree’s power to accept 
continues.®® And when, as in the class of cases here discussed, one 
party is a corporation, the “‘mind” of the corporation can be 
conceived as existing in the mind of the executive official only by 
the aid of another fiction, “qui facit per alium facit per se.” ‘‘Meet- 
ing of minds’”* is thus a misleading description of the formation of 
contracts inter absentes. 

The identity of wills or of mental acts is no less fictitious than 
their coexistence in time.”” The union, the harmony, does not 
exist, since the interests of two persons engaged in making a con- 





66 See, also, the language of Brewer, J., in Kohen v. Mut. Res. Fund. L. Ass’n, 
28 Fed. 705, 706 (1886). 

87 It would seem that practically all contracts were concluded between persons 
face to face in early English law (2 PoLLock AND MAITLAND, History oF ENGLISH 
Law, Chap. V) and in the earlier Roman law (Jnertnc, Getst DEs Réw. R., III, 
47 d, IV, 53; cf. FRIEDLAZNDER, ROMAN LIFE AND MANNERS UNDER THE EARLY EMPIRE 
(Magnus, trans.), I, 305). For a clear statement of the inapplicability of the sub- 
jective or metaphysical theory to contracts by correspondence, see “‘ Offer, Accept- 
ance, and Withdrawal of Offer by Correspondence,” 24 JouR. OF JURISPRUDENCE, 
337 (Edinborough, 1880); BENJAMIN ON SALES, 3 Am. ed. by Bennett, § 69, note u; 
also Charles B. Elliott, “Contract by Correspondence,” 16 WESTERN JURIST, 337 
(1882). On the general tendency to regard the habitual and the simple as identical with 
the natural and the necessary, see KoRKUNOV, GENERAL THEORY OF LAW, 134-41. 

68 Tt is here assumed that these life-insurance contracts are properly classed as 
“contracts inter absentes” (Kohler, op. cit., 301, 302). But in Busher v. N. Y. L. Ins. 
Co., 72 N. H. 551, 58 Atl. 41 (1904), the court distinguished these life-insurance 
contracts from contracts by correspondence on the ground that the former are inter 
praesentes. 

69 Adams »v. Lindsell, 1 B. & Al. 681 (1818). Kant says that the acts which give 
rise to a contractual relation are, of course, successive in their performance; but we 
are to remember that “properly they must proceed from the united will of both parties 
in one moment.” 2 Carrp, op. cit., 328. 

7 Ducuit, MoDERN FRENCH LEGAL PuILosopuy, 272. Kant is careful to state that 
“in this reciprocal relation of wills, what is taken into account is not the matter willed, 
3. e., the end which each has in view in the object which he wills . . . but only the 
form of the relation of wills, regarded as on both sides a relation of freedom.” 2 Caren, 
op. cit., 320, 321. 
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tract are not identical, but opposed.” Moreover, the particular 
mental act is legally irrelevant.” Thus, in American Home Life 
Insurance Co. v. Melton,” the president of the company testified 
that, when he signed the policy, he intended it to take effect at 
once; yet the court enforced a stipulation in the policy itself that it 
should not take effect until delivered. The question is, after all, one 
of emphasis;” the degree of emphasis to be placed upon the mental 
act as compared with the outward expression will depend largely 
upon the circumstances of the particular class of transactions.” 
The “meeting of minds” conception tends to overemphasize the 
mental act, the subjective element, which is relatively unimportant 
for the highly systematized, standardized, mechanical, impersonal 
transactions of life insurance. 

It is, indeed, not meant to be asserted here that courts make a 
practice of deducing their decisions from metaphysical principles. 
Yet the paucity of analysis, coupled with the undoubted fact that 


’ the trend’ of the decisions is to push the moment of consummation 


of the contract nearer and nearer to the moment of mental decision 
—a result to be expected from the metaphysical theory — leaves 
open the inference that they are intuitively relying upon it. The 
indictment against it is twofold: It places undue emphasis upon 
the mental act; and it gives a misleading description of what 
actually takes place. 

That communication of a promissory acceptance is indispen- 
sable, is the orthodox view. Thus, Vice-Chancellor Kindersley in 
Haynes v. Haynes,” after declaring communication essential, says: 


“Now this is not a mere theoretical disquisition, but a statement of 
sound practical principles of universal law, and of the law of England in 
particular.” 


Professor Langdell is equally emphatic that this is the law.” 
While communication is sometimes added as a requisite by those 





7; JHERING, DER ZWECK IM REcuHT (1893), 125; THE Law AS A MEANS TO AN 
END, 95. 

7 HOLMES, op. cit., 300. % 144 S. W. 362 (Tex. Civ. App. 1912). 

™% “Without reference to the will, the inner intention, if one chooses, the expression 
of agreement would be meaningless. It must in the last resort be connected with the 


man, with the personality; . . .’— W. A. Watt in ENCYCLOPEDIA OF RELIGION AND 
Eratcs, sub tit., “Contracts.” 
78 WIGMORE, EVIDENCE, § 2404. 76 y Dr. & Sm. 426, 433 (1861). 


7 LANGDELL, SUMMARY OF CONTRACTS, 15. Tothe same effect, WILLISTON’s WALD’S 
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who avow the “meeting of minds” principle,’* yet the ethical basis 
of this rule is essentially teleological. Austin says: “It the [prom- 
- ise] binds, on account of the expectation excited in the promisee.”’ ” 
The consequence of a broken promise is injury to the promisee who ~ 
relies upon it. He cannot rely upon it unless he knows of it, hence, 
unless it be communicated to him, it can produce no harmful 
consequences.®° In strict logic, therefore, the promisee must at all 
costs be made actually conscious of the promise. Thus, if the 
letter comes and he does not read it, there is no contract. Professor 
Langdell consistently adopts this view. It needs no citation of 
authorities to show that the courts do not apply this principle. 
The fact, for instance, that the insured has not read his policy is 
not fatal; the receipt of a writing setting forth the promise is always 
enough. Nor does the court inquire, where the promisee has read the 
promise, whether or not he has actively relied upon it. 

Obviously, then, the teleological conception of contractual lia- 
bility — or, if one prefers, the rule requiring communication — is 
nowhere carried out with rigorous logic. The law seeks to avert 
not alone the individual disappointment, but the social and eco- 
nomic consequences of broken promises and of the promise- 
breaking habit. The law might refuse to regard a breach of promise 
as harmful unless it were shown with absolute certainty that the 
promisee relied thereon. That it does not is due to the fact that 
man lives in a world of probabilities, not certainties.*! 





POLLOcK ON ConTRACTS, 37; 9 Cot. L. R. 633; 7 AM. L. REV. 453-457; cases cited 
supra, note 29. Contra, HARRIMAN, Contracts, 86; Holmes, J., in Lennox v. Murphy, 
171 Mass. 370, 50 N. E. 644 (1898). A summary treatment of the conflicting views 
of civil law writers on this question is given in 7 Am. L. REV. 443-453. 

78 See Vice-Chancellor Kindersley in the case cited above; Savigny (HOLLAND, 
JURISPRUDENCE, 10 ed., 252); Alabama Gold L. Ins. Co. ». Herron, 56 Miss. 643 
(1879). 

79 Op. cit., 5 ed., II, 906, also, I, 317; 4 ed., II, 939, I, 326. Cf. Smewicx, THE 
MErTuHops oF ETuics, 3 ed. (1884), 303, where the distinction is clearly stated: “Thus 
the essential element of the Duty of Good Faith seems to be not conformity to my 
own statement, but to the expectations I have intentionally raised in others.” To 
the same effect, PALEY, PRINCIPLES OF MorRAL AND PoiticaL Puttosopxry, 8 Am. ed., 
1815, Chap. V; PAULSEN, System or Erutcs (Thilly’s trans.), 613; WIGMORE, op. cit., 
§ 2413; HoLLann, op. cit., 253; WILLISTON’s WALD’s POLLOCK ON CONTRACTS, 1, and 
Appendix, note A, where the learned author points out that he has abandoned 
Savigny’s definition, used in previous editions. 

80 Arthur L. Corbin, “Offer and Acceptance,” 26 YALE L. J. 169, 203. 

81 “ | |. practical life must be contented with probabilities.” DEMoGUE, MODERN 
FrencH LEGAL PHILOSOPHY, 361, note 15. Cf. JAMES, PRAGMATISM, Chap. VI. 
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The theory of communication becomes a theory of probability. 
Logic must compromise with experience. 


“Law is not scientific for the sake of science. Being scientific as a 
means toward an end, it must be judged by the results it achieves, not 
by the niceties of its internal structure; it must be valued by the extent 
to which it meets its end, not by the beauty of its logical processes or 
the strictness with which its rules proceed from the dogmas it takes for 
its foundation.” * 


The prevailing rule as to contracts by correspondence is thus 
a compromise. The same may be said of these life-insurance cases. 
‘Once it is conceded that the promise need not actually come to 
the consciousness of the promisee, the question, how far back in 
the sequence of events between the mental determination to 
accept and the delivery of the policy the decisive utterance is to ! 
be found, is to be answered with a view to the practical result 
attained. Where the applicant does not require a particular mode 
of acceptance,* the courts usually say that some “overt act,” 
some “significant act,” some “manifestation of intention’ is 
necessary and sufficient for the formation of the contract.™ 








8 Pound, “Mechanical Jurisprudence,” 8 Cot. L. REv. 605. 

8 See infra, p. 219. 

& “The meeting of two minds, the aggregatio mentium, necessary to the constitution 
of every contract, must take place eo imstanti with the doing of any overt act intended 
to signify to the other party the acceptance of the proposition, without regard to when 
that act comes to the knowledge of the other party; everything else must be question 
of proof or of the binding force of the contract by matters subsequent.” Hallock ». 
Commercial Ins. Co., 26 N. J. L. 268, 281 (1857). ‘The contract is consummated 
when the company accepts the application, executes a policy and deposits it in the 
mail directed to its agent for delivery to the applicant.” Kilborn v. Prudential Ins. 
Co., 99 Minn. 176, 108 N. W. 861(1906). ‘Contracts of insurance are completed when 
the proposals of the one party have been accepted by the other by some appropriate act 
i signifying such acceptance.” By executing the policy and mailing it to the local agent 
i for delivery to the insured, the company “did signify the acceptance of the proposals 
i) by an appropriate act, if not by the only act adapted to make known their intention 
| to insure the life of the applicant.” Shattuck,». Mutual L. Ins. Co., 4 Cliff. 598, 
1) Fed. Cas. No. 12, 715 (1878). “ .. . The contract is completed when the proposals 
of the one party have been accepted by the other, by some appropriate act signifying 
the acceptance... .” May, ON INSURANCE, 71, quoted in Yonge v. Equitable 
Life Assur. Soc., 30 Fed. 902 (1887). ‘When the insurer signifies his acceptance of 
it to the proposer, and not before, the minds of the parties meet and the contract is 
made.” Heiman 2. Phoenix Mut. L. Ins. Co., 17 Minn. 153 (1871). “No doubt the 
mere mental assent of the officers of an insurance company to the terms of the applica- 
tion will not make a contract of insurance. There must be some outward manifesta- 
tion of their assent. It is not the law that this manifestation must reach the insured 
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While the element of communicativeness, or communicative 
tendency, is not emphasized in the opinions, it seems clear that 
the act of acceptance must possess this characteristic in some 
degree. What considerations should determine the degree? In 
the first place, life insuring is a desirable social habit, which will 
not be encouraged if people learn that a slight delay in delivering 
the policy will defeat the beneficiary’s (apparent) claim. Secondly, 
the company computes and charges a premium from the date of 
the application, as a rule, and hence, it is arguable, the risk should 
attach at the earliest possible moment.* Thirdly, certainty is 
highly desirable. Uncertainty as to the time when the policy takes 
effect leads to litigation, and litigation is nowhere more unfor- 
tunate than in life-insurance cases. The uncertainty of the rules 
laid down by the cases last cited is to be deplored. Yet the rule 
must be flexible, for formalism could not long survive. Fourthly, 
the systematic, mechanical, and impersonal way in which the 
transactions are carried on gives a. communicative character to 
every act done subsequent to the mental determination of the 
proper offftial to accept the application. The insurance organism 
may be regarded as a huge machine for grinding out policies; once 
the machinery is set in motion by the act of approving the applica- 
tion and the policy (acceptance) is on its way to the applicant 
in much the same way that a letter (of acceptance), when mailed, 
is on its way to the addressee. True, the company may physically 
intercept the acceptance before it leaves the hands of its agents; 
but a mailed letter may be physically intercepted, too, though the 
interception of a letter of acceptance would be legally ineffective. 
It is arguable, then, that approval of the application — a fortiori, 





person, so that he will be personally apprised that the company has acted favorably 
on his application.” Goode, J., in Bowman »v. Northern Accident Co., 124 Mo. 


App. 477, 482 (1907). “ ... where .. . such application has been unconditionally 
accepted, and the acceptance signified by some definite act of the company, the contract 
. is then complete... .” Waters v. Security Life & Annuity Co., 144 N. C. 


663,°669, 57 S. E. 437, 439 (1907). “The mailing of the policy . . . manifests an in- 
tention on the part of the insurer to complete the negotiations for insurance.” Williams 
v. Philadelphia L. Ins. Co., 105 S. C. 305, 89 S. E. 675, 676 (1916). ‘‘The adoption in 
good faith of the ordinary method employed by the business world for the transmission 
of such articles was sufficient.” Sutton v. Wright, 94 Kan. 499, 147 Pac. 62 (1915). 
See, also, Hotmes, THE Common Law, 306. 

85 See Unterharnscheidt v. Missouri State L. Ins. Co., 160 Iowa, 223, 138 N. W. 
459, 464 (1912); Duffie ». Bankers’ Life Ass’n, infra, note 92. 
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that mailing the policy to the local agent — creates a probability 
of communication. The law requires only a probability. 

Finally, while mere inaction or silence cannot ordinarily be 
regarded as possessing a sufficiently communicative character, yet 
in one class of cases, at least, inaction is communicative, namely, 


in those cases where the offeror delivers something to the offeree 


when the offer is made, and the offeree consents to receive the thing, 
and agrees to return it if he does not accept the offer. In such 
cases, the offeree’s omission to return the thing received is a 
sufficient communication of his acceptance,® because he is under a 
duty either to return the thing or accept the offer.*’ The life- 
insurance transaction falls under this head, and it is not surprising, 
then, that a few cases, albeit a distinct minority, have held that 
undue delay in notifying the applicant of the rejection of his appli- 
cation will constitute an acceptance of the policy.%* A fortiort, 
perhaps, any manifestation of intention to accept would suffice. 
_ It must be confessed, however, that with the ‘meeting of minds” 
theory discarded, these insurance cases put a considerable strain 
upon accepted theories of contract. It is submitted, therefore, 
that the law may well be coming to the point where these decisions 
will be explained, less with reference to principles of contract than 
to the principles governing a fixed status of insured and insurer. 
What objection is there to regarding the insurance corporation as 
a public service company, under a legal duty to insure upon reason- 
able terms all properly qualified applicants — just as a railroad 
company is under a similar duty to furnish transportation? The 
insurance business has been held to be impressed with a public 
use under statutes prohibiting discriminations in rates,®® and the 
company’s freedom of contract has been abridged by statutes 
curtailing its privilege of inserting stipulations against suicide %° 
or fraud.” It would not, therefore, be a very long step to the rule 





86 Wheeler v. Klaholt, 178 Mass. 141, 59 N. E. 756 (1901). Cf. Ostman v. Lee, 91 Conn. 
731, ror Atl. 23 (1917), 27 YALE L. J. 272; Evans Piano Co. v. Tully, 116 Miss. 267, 76 
So. 833 (1917), 27 YALE L. J. 561. 

87 Holmes, J., in Wheeler v. Klaholt, note 86, supra. 

88 The cases are cited supra, note 4o. 

89 Equitable Life Assur. Soc. ». Commonwealth, 113 Ky. 126, 67 S. W. 388 (1902). 

9 Whitfield v. Aetna L. Ins. Co., 205 U. S. 489 (1907); Head Camp Woodmen of 
the World »v. Sloss, 49 Colo. 177, 112 Pac. 49 (1910). 

% Northwestern L. Ins. Co. v. Riggs, 203 U. S. 243 (1906). 
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that the insurance company must give its service to all proper 
applicants. 

The logical consequence of this view would be that every person 
who applied to a company for a kind of policy issued by that 
company, who paid the premium, and who submitted to a physical 
examination would be insured from that date if it could be subse- 
quently demonstrated that he was, when he applied, an acceptable 
risk; or at least that the company would be under a duty to approve 
every acceptable application, and that the applicant would have to 
be regarded as insured from the date of his application if his appli- 
cation were subsequently approved by the company. No decisions 
have sustained the first of these propositions; but there is some 
authority for the view that the company is liable in tort for its 
failure to pass upon an application with diligent promptness,” and 
that failure to reject the application within a reasonable time will . 
constitute an acceptance thereof. The company may well rest 
under a duty to notify the applicant promptly of the acceptance 
(as well as of the rejection) of the application. Such notice, how- 
ever, not being essential to the completion of the transaction, could 
be waived by the applicant or beneficiary whom it would benefit, 
and hence absence of notice could not be urged by the company 
as a defense to an action on the policy. 

That the company is under a duty to deliver the policy promptly 
after it has been executed, is the view encountered in severai 





® Duffie v. Bankers’ Life Ass’n, 160 Iowa, 19, 27, 28, 139 N. W. 1087, 1089, 1090 
(1913), where the court says: “But it is said that a certificate or policy of insurance 
is simply a contract like any other, as between individuals, and that there is no such 
thing as negligence of a party in the matter of delay in entering intoacontract. This 
view overlooks the fact that the defendant holds and is acting under a franchise from 
the state. The legislative policy, in granting this, proceeds on the theory that charter- 
ing such association is in the interest of the public to the end that indemnity on 
specific contingencies shall be provided those who are eligible and desire it... 
they [insurers] are bound either to furnish the indemnity the state has authorized them 
to furnish or decline so to do within such resonable time as will enable them to act in- 
telligently and advisedly thereon or suffer the consequences flowing from their neglect 
so todo.” The court further held that, if the applicant was an acceptable risk, the 
measure of damages would be the face amount of the policy which would have been 
issued. In Misselhorn v. Mutual Reserve Fund Life Ass’n, 30 Fed. 545 (1887), 
Brewer, J., said “receipt of the application may cast a moral duty upon the company 


to act promptly . . .”; but he declined to regard it as a legal duty. See, also, the 
dictum in Northwestern Mut. L. Ins. Co. v. Neafus, 145 Ky. 563, 140 S. W. 1026 
(1911). 


8 See the cases cited supra, note 4o. 
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opinions. For example, in New York Life Insurance Co. v. Babcock,” 
the local agent, who received the policy on November 30, failed to 
deliver it that day, and the applicant met a violent death the next 
day. In holding the company liable, the court said: 


“That policy was received by its local agent, who, through negligence 
or in disregard of his obligations both to his company and to the other 
contracting party, failed, without excuse and without authority, to hand 
the policy to its real owner. In consequence of this failure and negligence 
the company contends it is not liable. It thus seeks to take advantage 
of the wrong of its own agent, by virtually pleading his negligence as a 
defense to this action.” ® 


It is submitted that if such a duty rests upon the agent, it arises, not 
out of a contract (even assuming one to have been formed) but 
out of the peculiar status of the insurer and applicant. Perhaps 
the existence of a public service duty is also back of the thought, 
frequently expressed by the courts, that the policy is in force as 
soon as executed and started on its journey to the applicant, 
because “‘nothing more remains to be done by the applicant.” 
At all events, indications are not wanting to show that the contract- 
to-status transition may ere long attain conscious and articulate 
recognition. 


III 


The insurance companies have endeavored to combat the preva- 
lent tendency to dispense with delivery of the policy by inserting 
stipulations, either in the application, in the premium receipt, or in 
the policy, stating that the policy shall not “take effect,” “be in 
force,” “become operative,” etc., unless and until the policy is 
delivered to the applicant.°7 The following clause from the 


% 104 Ga. 67, 30S. E. 273 (1898). 

% 104 Ga. 67, 77, 30 S. E. 273 (1898). Italics are the author’s. Similar statements 
occur in Gallagher v. Metropolitan L. Ins. Co., supra, note 30; Unterharnscheidt ». 
Missouri State L. Ins. Co., ibid.; Williams v. Philadelphia L. Ins. Co., ibid.; Bowen 
v. Prudential Ins. Co., 178 Mich. 63, 144 N. 'W. 543 (1913). 

% Duffie v. Bankers’ Life Ass’n, supra, note 92; Kilborn v. Prudential Ins. Co., 
supra, note 31; Yonge v. Equitable Life Ass’n Soc., supra, note 30; Harrington 2. 
Home L. Ins. Co., supra, note 31; Unterharnscheidt v. Missouri State L. Ins. Co. 
supra, note 30; N. Y. L. Ins. Co. v. Babcock, ibid.; Mass. Mut. L. Ins. Co. 2. Bos- 
well, ibid. 

% L. G. Fouse, president of a life-insurance company, has stated that of fifty-one 
companies whose applications and policy forms he examined, all inserted stipulations 
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application in Misselhorn v. Mutual Reserve Fund Life Ass’n*® 
is typical: 

“ .. . This policy is not to be in force until it has been signed by 
the officers of the association and delivered to the applicant.” 


These stipulations raise two interesting questions: (1) Where the 
stipulation is contained in the offer (the application or the premium 
receipt, since the two are to be construed together), is it to be 
regarded as a condition of the offer, prescribing the mode of 
acceptance, or as a condition of the contract, fixing the time of 
commencement of the risk? (2) What is the effect to be given to 
such stipulations (aside from the first question)? 

1. The offeror may, as a part of his offer, prescribe the mode of 
acceptance, and where he does so, no contract is made unless the 
acceptance is made in this manner.*® In Yount v. Prudential Life 
Insurance Co.,! the court said: 


“The provision that the policy should not take effect until its delivery 
is an agreement which the parties could lawfully make, and, having 
made it, there is no reason why it should not be enforced. . . . All that 
was done by either party to the proposed contract was merely preliminary 
to and dependent upon, its final consummation by delivery to Mr. Yount 
while he was in the good health he was enjoying at the time he made 
the proposal to defendant to be insured. No contract could come into 
existence until his proposal had been accepted upon the terms required, 
and notice of such acceptance conveyed to him: . . . Clearly a delivery 
of the policy to the applicant during his life-time and while he was in 
good health was required before the things done by the parties could 
ripen into a contract. It was a condition precedent to a completion of 
the contract.” 1 





to the effect that the policy should not become binding until delivered during the life- 
time and good health of the applicant. YALE READINGS IN INSURANCE (1909), 219, 
223; 26 ANNALS Acap. Pot. & Soc. Sct. 209-228. 

% 30 Fed. 545 (1887). 

99 WILLISTON’s WALD’s PoLtock, ConTRACTs, 29; Corbin, “Offer and Acceptance,” 
26 YALE L. J. 199. Cf. J. KowLer, op. cit. 307, 308. 

100 179 S. W. 749, 750 (Mo. App., 1915). 

101 Tn the following cases the courts seem to have regarded the stipulations in this 
light, though there are frequently expressions which would support the other con- 
struction. Kilcullen v. Metropolitan L. Ins. Co., 108 Mo. App. 61, 82 S. W. 966 
(1904); Paine v. Pacific Mutual L. Ins. Co., 51 Fed. 689 (1892) (answer denied making 
a contract); Reserve Loan L. Ins. Co. v. Hockett, 35 Ind. App. 89, 73 N. E. 842 (1905) 
(equivocal); Goldstein ». N. Y. L. Ins. Co., 176 App. Div. 813, 162 N. Y. Supp. 1088 
(1917); American Home L. Ins. Co. v. Melton, 144 S. W. 362 (Tex. Civ. App. 1912) 
(not clear). 
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It may be argued in support of such a construction that the appli- 
cant is not interested in having the contract consummated before 
the risk attaches; and that the company may lawfully refuse to 
consider offers which do not prescribe the mode of acceptance 
which it desires. The arguments in favor of the other construction 
seem more weighty, however. If the delivery is a condition of the 
offer, inserted by the applicant, it cannot be “waived” by the 
insurance company; whereas, if delivery is a condition precedent 
to the commencement of the risk, it may be “waived” by the 
company, for whose benefit, obviously, it is inserted — more pre- 
cisely, the company. may by its conduct elect not to enforce com- 
pliance with the condition. Moreover, since the applicant has 
little to say about these printed clauses in the application, and 
since delay in the commencement of the risk is to his disadvantage, 
it seems a strained construction to regard him as prescribing any 
such mode of acceptance. Accordingly, most courts have held that 
these stipulations fix a condition precedent to the commencement 
of the risk. The class of stipulations just discussed must be 
carefully distinguished from those sometimes inserted in the pre- 
mium receipt to the effect that the receipt shall constitute a tem- 
porary contract of insurance, which may be terminated by rejection 
of the application.’ 

2. These stipulations requiring a delivery of the policy to the 





102 Nat’l Life Ass’n v. Speer, r11 Ark. 173, 163 S. W. 1188 (1914) (not clear); 
Snedeker v. Metropolitan L. Ins. Co., 160 Ky. 119, 169 S. W. 570 (1914); McClave ». 
Mutual Reserve Fund Life Ass’n, 55 N. J. L. 187, 26 Atl. 78 (1893); Provident Savings 
L. Ins. Co. v. Elliott’s Executor, 29 Ky. L. Rep. 552, 93 S. W. 659 (1906); Ray ». 
Security Trust & L. Ins. Co., 126 N. C. 166, 35 S. E. 246 (1900); Oliver v. Mut. L. Ins. 
Co. of N. Y., 97 Va. 134, 33 S. E. 536 (1899); Michigan Mut. L. Ins. Co. v. Thompson, 
44 Ind. App. 180, 86 N. E. 503 (1908); Powell ». North State Mutual L. Ins. Co., 
153 N. C. 124, 69 S. E. 12 (1910); Rhodus v. Kansas City L. Ins. Co., 156 Mo. App. 
281, 137 S. W. 907 (1911); Bell v. Missouri State L. Ins. Co., 166 Mo. App. 390, 149 
S. W. 33 (1912); Pierce v. N. Y. L. Ins. Co., 174 Mo. App. 383, 160 S. W. 40 (1913); 
Bowen v. Prudential Ins. Co., 178 Mich. 63, 144 N. W. 543 (1913); Missouri State 
L. Ins. Co. ». Burton, 129 Ark. 137, 195 S. W. 371 (1917); Kohen v. Mutual Reserve 
Life Ass’n, 28 Fed. 705 (1886); Misselhorn ». Mutual Reserve Life Ass’n, 30 Fed. 545 
(1887). 

108 Fried v. Royal Ins. Co., 50 N. Y. 243, 247 (1872) (per Church, J.); Starr ». 
Mutual L. Ins. Co., 41 Wash. 228, 233, 83 Pac. 116 (1905); Union Central L. Ins. Co. 
v. Phillips, ro2 Fed. 19 (1900); Kempf v. Equitable Life Assurance Soc., 184 S. W. 
133 (Mo. App. 1916), affirmed on this point, State ex rel. v. Robertson, ror S. W. 
989 (Mo., 1917). See, also, Lombard v. Columbia Nat’l L. Ins. Co., 168 Pac. 269 
Utah, 1917). 
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applicant have been literally construed in most instances and it 
has accordingly been held by most of the courts which have passed 
upon the question that if the applicant dies before the delivery of 
the policy to him, no recovery on the policy can be had. Thus, in 
Ray v. Security Trust & Life Insurance Co.,™ the application 
contained a stipulation that ‘‘no insurance shall be in force until 
the delivery of the policy.” The court found there was no delivery 
and denied a recovery, Faircloth, C. J., saying: 


“The proviso is not unreasonable. There is nothing in it illegal, nor 
does it contravene any feature of public policy. The applicant wants 
certainty and desires a certain day, when the agreement becomes 
absolute, and is stripped of all doubt. The defendant wants protection 
against unforeseen trouble that may arise after approval of the applica- 
tion and before delivery of the policy.” 


Adopting the traditional attitude toward “freedom of contract,” 
a majority of the courts have strictly enforced such stipulations.’ 
The advantage of certainty as to the time of commencement of the 
risk is not to be disregarded. On the other hand, the balance of 
advantage in such cases is clearly on the side of the insurer, for 
the premium is usually charged from the date of the application, 
and the stipulation requiring delivery, by postponing the com- 
mencement of the risk, deprives the applicant of a few days’ insur- 
ance which he would otherwise have. While the insurer should 





104 126 N. C. 166, 169, 35 S. E. 246 (1900). 

105 McCully’s Administrator v. Phoenix Mutual L. Ins. Co., 18 W. Va. 782 (1881); 
Newcomb v. Provident Fund Society, 5 Colo. App. 140, 38 Pac. 61 (1894) (semble) 
(condition required countersignature by local agent); Noyes v. Phoenix Mut. L. Ins. 
Co., 1 Mo. App. 584 (1876) (same as last case); McClave v. Mutual Reserve Fund 
Life Ass’n, 55 N. J. L. 187, 26 Atl. 78 (1893); Chamberlain v. Prudential Ins. Co., 
109 Wis. 4, 85 N. W. 128 (1901); Preferred Accident Ins. Co. v. Stone, 61 Kan. 48, 
58 Pac. 986 (1899) (semble); Reserve Loan L. Ins. Co. v. Hockett, 35 Ind. App. 89, 
73 N. E. 842 (1905); Oliver v. Mutual L. Ins. Co., 97 Va. 134, 33 S. E. 536 (1899); 
Bowman v. Northern Accident Co., 124 Mo. App. 477, 101 S. W. 691 (1907) (semble); 
Powell v. Prudential Ins. Co., 153 Ala. 611, 45 So. 208 (1907); Michigan Mut. L. Ins. 
Co. v. Thompson, 44 Ind. App. 180, 86 N. E. 503 (1908); American Home L. Ins. Co. 
v. Melton, 144 S. W. 362 (Tex. Civ. App. 1912); Bowen v. Prudential Ins. Co., 178 
Mich. 63, 144 N. W. 543 (1913); Smith ». Commonwealth L. Ins. Co., 157 Ky. 146, 
162 S. W. 779 (1914); Nat’l Life Ass’n v. Speer, 111 Ark. 173, 163 S. W. 1188 (1914); 
Snedeker v. Metropolitan L. Ins. Co., 160 Ky. 119, 169 S. W. 570 (1914); John Hancock 
Mutual L. Ins. Co. ». McClure, 218 Fed. 597 (1914); Yount v. Prudential L. Ins. Co., 
-179 S. W. 749 (Mo. App. 1915); Goldstein v. N. Y. L. Ins. Co., 176 App. Div. 813, 
162 N. Y. Supp. 1088 (1917); Missouri State L. Ins. Co. ». Burton, 129 Ark. 137, 
195 S. W. 371 (1917). 
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from every standpoint have ample time and opportunity to in- 


- vestigate fully the acceptability of the risk, the period of investiga- 


tion need not be added to the period for which the applicant 
pays a premium; nor need the insurer execute a policy before it 
has completed its preliminary acts of reflection, investigation, etc. 
No hard and fast stipulation’ requiring delivery is necessary to 
protect the company, for if it acts with reasonable dispatch, it 
should be able to reject an undesirable applicant even under the 
most drastic rulings. Furthermore, ‘freedom of contract” rarely 
exists in these cases. Life-insurance contracts are contracts of 
“adhesion.” '° The contract is drawn up by the insurer and the in- 
sured, who merely ‘“‘adheres”’ to it, has little choice as to its terms. 

Accordingly, the onslaught of the insurance companies does not 
go unchallenged. While the consideration of public policy does 
not seem to have been strong enough in any case to induce the 
court to make a direct frontal attack, courts have in several cases 
executed successful flanking movements, as by finding that the 
insurance company had “waived” the benefit of the stipulation 
requiring delivery,’ or by calling a delivery to the local agent, or 
a mailing of the policy, ‘delivery to the applicant”’ — thus straining 
the language out of its clear meaning.’ Thus the battle between 
certainty and flexibility goes on. 

Edwin W. Patterson. 


Law ScHoor, UNIVERSITY OF COLORADO. 





106 This expressive term seems worthy of a place in our legal vocabulary. See 
René DEMOGUE in MODERN FRENCH LEGAL PHILOSOPHY, 472, 477; 2 M. PLANIOL, 
TRAITé ELEMENTAIRE DE Droit CIviL, § 972. A similar usage occurs in international 
law. See 1 OPPENHEIM, INTERNATIONAL Law, §§ 532, 533. 

107 Rhodus v. Kansas City L. Ins. Co., 156 Mo. App. 281, 137 S. W. 907 (1911) 
(failure to repay premium a “ waiver”); Bell v. Missouri State L. Ins. Co., 166 Mo. 
App. 390, 149 S. W. 33 (1912) (ibid.); Pierce v. N. Y. L. Ins. Co., 174 Mo. App. 383, 
160 S. W. 40 (1913) (sending blanks for change of beneficiary). 

108 Triple Link Indemnity Ass’n v. Williams, 121 Ala. 138, 26 So. 19 (1898) (placing 
in mail); Mutual Reserve Fund Life Ass’n v. Farmer, 65 Ark. 581, 47 S. W. 850 (1898) 
(mailing policy); Gallagher v. Metropolitan L. Ins. Co., 67 Misc. 115, 121 N. Y. Supp. 
638 (1910) (delivery to solicitor); N. Y. L. Ins. Co. ». Greenlee, 42 Ind. App. 82, 84 
N. E. 1101 (1908) (ébid.); Powell v. North State Mutual L. Ins. Co., 153 N. C. 124, 
69 S. E. 12 (1910) (semble, delivery may be “actual or constructive”); Unterharn- 
scheidt v. Ins. Co., supra, note 30 (delivery to local agent); Thompson v. Michigan 
Mut. L. Ins. Co., 56 Ind. App. 502, 105 N. E. 780 (1914) (ibid.); Prudential Ins. Co. 2. 
Shively, 1 Ohio App. 238, 248 (1913) (ibid.); Amarillo Ins. Co. ». Brown, 166 S. W. 
658 (Tex. Civ. App. 1914) (applicant told agent to keep policy for him). See, also, 
the dictum in Preferred Acc. Ins. Co. v. Stone, 61 Kan. 48, 58 Pac. 986, 988 (1899). 
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THE LIMITATIONS UPON THE AMENDING 
POWER 


HE manner in which and the means by which the Consti- 
tution of the United States may be amended are prescribed in 
Article V of the Constitution, which reads as follows: 


“The Congress, whenever two thirds of both Houses shall deem it 
necessary, shall propose amendments to this Constitution, or, on the 
Application of the Legislatures of two thirds of the several States, shall 
call a Convention for proposing Amendments, which, in either Case, 
shall be valid to all Intents and Purposes, as Part of this Constitution, 
when ratified by the Legislatures of three fourths of the several States, 
or by Conventions in three fourths thereof, as the one or the other Mode 
of Ratification may be proposed by the Congress; Provided, that no 
Amendment, which may be made prior to the Year One thousand eight 
hundred and eight, shall in any Manner affect the first and fourth Clauses 
in the Ninth Section of the first Article [relating to slavery]; and that 
no State shall, without its consent, be deprived of its equal Suffrage in the 


Senate.” 


Until lately, it appears never to have occurred to any one in this 
country that there need be any fear that the Constitution could 
be too readily amended. On the contrary, the prevailing impression 
was that it was almost impossible to amend that great instrument, 
except by something in the nature of a revolution. 

The events of the past few years, however, have revealed for the 
first time a danger to the American Union, and to the perpetuity of 
our institutions, based as those institutions are, to so great an 
extent, upon the right of local self-government, which the framers 
of the Constitution could not possibly have foreseen, else they 
might have taken more effective measures to guard against it. 

If the framers of the Constitution had been told that the time 
would ever come in the United States when a comparatively small 
but highly organized and determined minority could cause the legis- 
latures of numbers of states to ratify amendments to the Constitu- 
tion of the United States contrary to the well-known sentiments 
and wishes of a vast majority of the people of those states, recently 
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manifested at the polls, the suggestion would probably have been 
received with absolute incredulity; and if the further suggestion had 
been made that the ratification of amendments could be secured 
in that way, which would strip the people of the states of an im- 
portant part of their legislative powers, such as the right to deter- 
mine who should be qualified to vote for state officers, or the right 
to regulate their own habits in regard to eating and drinking, that 
incredulity would have been still greater. Nevertheless, tlte Ameri- 
can people are now witnessing exactly such a spectacle. 

Even in so long-established and conservative a state as Massa- 
chusetts, within a few months after the people of the state had voted 
down a proposition to confer the right (and impose the correspond- 
ing duty) of voting upon their women, the legislature of the state 
adopts a resolution ratifying the Federal Woman’s Suffrage Amend- 
ment; thereby seeking to deprive the people of Massachusetts, 
perhaps forever, of the power to regulate this matter for them- 
selves, and to change the law in case it should prove unsatisfactory 
in its operation, and at the same time seeking to force the same 
condition upon other states whose legislatures may reject the 
amendment. 

The same thing has occurred in a number of states in connection 
with the ratification of both the Woman’s Suffrage and the Prohibi- 
tion Amendments. 

The means by which legislative bodies can be controlled in this 
manner, so as to cause them to vote contrary to the wishes of their 
constituents, and to deprive the states of one part of their legis- 
lative power after another, is not the subject of our present 
inquiry. We may not understand as yet, and it may be that we 
will never understand fully, how this thing is done, but we do know 
that it can be done, and is done. ; 

Now it is obvious, of course, that if by amendments, or measures 
in the guise of amendments, to the Federal Constitution any part 
of its legislative territory, so to speak, may be taken away from a 
state and annexed to the federal government, it may be only a 
question of time when all the legislative powers of the state legis- 
latures will be absorbed, so that the state will continue to exist only 
in name. 

The question, therefore, naturally arises: Is there any limit to 
the right and power to amend the Constitution, which was con- 
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ferred upon the legislatures of three fourths of the states, by the 
people of the United States in adopting the article above quoted? 

It must be frankly admitted that the idea seems to have generally 
prevailed, even among lawyers, in this country, that there is some- 
thing sacred — immutable — about an amendment to the Federal 
Constitution, and that when once an amendment has been ratified 
by legislatures of three fourths of the states, its validity as a part 
of the Constitution is not open to question. 

In this article it is proposed to point out, as briefly as may be, 
some of the considerations which ought to be taken into account 
before any such conclusion shall be finally adopted. 


I 


It may be safely premised that the power to ‘“‘amend”’ the Con- 
stitution was not intended to include the power to destroy it. The 
purpose of “the people of the United States” in adopting this 
Constitution, as expressed in the preamble, was, “‘to form a more 
perfect Union” of the States —a Union more perfect than the 
“perpetual” Union which had been established wonien the original 
Articles of Confederation. 

It is not conceivable that the people, when they conferred upon 
the legislatures of three fourths of the states the power to amend 
this Constitution, intended to authorize the adoption of any 
measures, under the guise of amendments, the effect of which 
would be to destroy, wholly or in part, any of the members of this 
perpetual Union. 

It may be safely assumed that the scholarly men — the great 
lawyers — who constituted the Committee on Style of the Consti- 
tutional Convention of 1787 clearly understood the meaning and 
scope of the term which they employed: 


“The term Amendment implied such an addition or change within the 
lines of the original instrument as will effect an improvement, or better 
carry out the purpose for which it was framed.” + 


Clearly, if the purpose of the framers of the Constitution was to 
establish a perpetual union of the states, it could not have been the 
purpose of the framers of that instrument, or of the people who 
adopted it, in authorizing the legislatures of three fourths of the 





1 Livermore v. Waite, 102 Cal. 113, 119, 36 Pac. 424 (1894). Italics are author’s. 
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states to amend it, to adopt any amendment which would destroy 
the states, or any of them, by depriving them of all their local 
legislative powers. 

If, for example, an amendment were adopted in this way whereby 
the New England states were deprived of the right to levy taxes 
for the support of their state governments, and that power trans- 
ferred to the central government at Washington, it would not be 
seriously contended that such an amendment would be valid; and 
the reasons why it would not be valid have been made very clear 
by the Supreme Court of the United States in a number of cases 
dealing with other powers granted in the Constitution to the states, 
and especially in connection with the taxing power and the treaty- 
making power. 

In Section 8 of Article I of the Federal Constitution the taxing 
power is conferred upon Congress in terms quite as broad as those 
by which the amending power is conferred upon the legislatures of 
three fourths of the states in Article V, above quoted. Under that 
section Congress is given the power “to lay and collect taxes, 
duties, imposts and excises, and to provide for the common defense 
and the general welfare of the United States.” Nowhere in the 
Constitution i$ there any express limitation upon this taxing power. 

Nevertheless, the Supreme Court held, in the case of Collector v. 
Day,? that an Act of Congress imposing a tax upon the salaries of 
state officials was void, because of the tendency of such laws to 
destroy the states, and thereby destroy the Union. In the course 
of the opinion of the court, as delivered by Mr. Justice Nelson 
in that case, it is said: 


“The cases of McCulloch v. Maryland, 4 Wheaton, 316, and Weston 
v. Charleston, 2 Peters, 449, were referred to as settling the principle 
that governed the case, namely, ‘that the State governments cannot lay 
a tax upon the constitutional means mye by the government of the 
Union to execute its constitutional powers.’ 

“The soundness of this principle is happily illustrated by the Chief 
Justice in McCulloch v. Maryland: ‘If the states,’ he observes, ‘may tax 
one instrument employed by the government in the execution of its 
powers, they may tax any and every other instrument. They may tax 
the mail; they may tax the mint; they may tax patent-rights; they may 
tax judicial process; they may tax all the means employed by the gov- 





2 11 Wall. (U. S.) 113 (1870). 
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ernment to an excess which would defeat all the ends of government. 
This,’ he observes, ‘was not intended by the American people.’ 

“« |, . And if the means and instrumentalities employed by that gov- 
ernment to carry into operation the powers granted to it are, necessarily, 
and, for the sake of self-preservation, exempt from taxation by the States, 
why are not those of the states depending upon their reserved powers, 
for like reasons, equally exempt from Federal taxation?” ® 


Again, in the case of Lane County v. Oregon,‘ the Supreme 
Court had to deal with the question of the validity vel non of an Act 
of Congress under which it was} claimed that the state of Oregon 
was required to accept, as legal tender, notes of the United States 
in payment of state taxes. The right of Congress to provide for 
the issue of legal tender notes was not denied, but the act was held 
void, in so far as it might require a sovereign state to accept these 
notes in payment of its state taxes, because it would have the effect 
of taking away from the state, in some measure, its taxing power — 
a power without which it could not continue to exist as a state, 
within the meaning of the Constitution. To quote from the opinion 
of the court in that case: 


“‘On the other hand, the people of each State compose a State, having 
its own government, and endowed with all the functions essential to separate 
and independent existence. The States disunited might continue to exist. 
Without the States in union there could be no such political body as the 
United States. ... 

““. , . Now, to the existence of the States, themselves necessary to the 
existence of the United States, the power of taxation is indispensable. It 
is an essential function of government. . . . If, therefore, the condition 
of any State, in the judgment of its legislature, requires the collection 
of taxes in kind, that is to say, by the delivery to the proper officers of a 
certain proportion of products, or in gold and silver bullion, or in gold 
and silver coin, it is not easy to see upon what principle the national 
legislature can interfere with the exercise, to that end, of this power, | 
original in the States, and never as yet surrendered.” ® 


In other words, the acts of Congress called in question in these 
cases were held by the Supreme Court to be void, for the reason 
that the court could not believe, notwithstanding the broad, 
general, and unqualified terms in which the power to levy taxes was 
conferred upon Congress, that it could have been the intention of 





3 rr Wall. (U. S.) 123, 125 (1870). 4 7 Wall. (U. S.) 71 (1868). 
5 Tbid., 76, 77. Italics are the author’s. 
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the framers of the Constitution of the United States, or of the 
people of the United States in adopting that Constitution, to con- 
fer upon Congress the right to destroy a state, by taking away, or 
crippling, in whole or in part, any of the functions essential to its 
existence as a state. 

Now, as already observed, the language with which the taxing 
power is conferred upon Congress, in the Constitution, is no less 
broad and unqualified than the language in which the power to 
adopt amendments is conferred upon the legislatures of three 
fourths of the states by Article V, which provides for amendments. 
Both of these powers are delegated powers, pure and simple. 

Congress has no inherent power to adopt, and the legislatures of 
three fourths of the states have no inherent power to ratify, any 
amendment to the Constitution of the United States, and make it 
binding upon nonassenting states. The power to do so is derived 
entirely from the grant in Article V of the Constitution itself. 

If the grant, in general terms, of the power to levy taxes does not 
confer upon Congress the power to levy any taxes which would 
impair the integrity, the autonomy and independent existence of 
the states, and thereby destroy the Union, which cannot exist with- 
out the states, as a perpetual Union of States, it would seem clear; 
by a parity of reasoning, that the grant of the power to amend the 
Constitution cannot be deemed to have been intended to confer the 
right upon Congress, with the assent of the legislatures of three 
fourths of the states, to adopt any amendment, or any measure 
under the guise of an amendment, which would have the same 
tendency, that is, the tendency to destroy the states, by taking 
from them, directly, any branch of their legislative powers. y 

The result would be the same in both cases. As was said by 
Chief Justice Marshall, in McCulloch v. Maryland: “The power to 
tax involves the power to destroy.” 

A right to tax would do little harm, perhaps, if the tax were light, 
but there is no definite point at which the line can be drawn; hence 
the power to tax the instrumentalities of the state government is 
denied absolutely, though there is no express provision in the 
Constitution denying this right. 

So with the amending power. A so-called amendment which 
takes from a state the right to legislate with reference to the drink- 
ing habits of its people might not seriously interfere with the 
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state’s autonomy. It would leave a vast field of state legislation 
uninvaded. 

But it would be the beginning of the end. The next thing to be 
taken away might be the right to regulate the domestic relations, the 
right to fix the devolution of estates, the right to dispose of property 
by will, the right to determine the kinds of property which the 
people of the states might be permitted to own, etc., ad infinitum, 
until the state would cease to exist; certainly in the sense in which 
the word “state” is used in the Constitution of the United States. 


II 


But, aside from all this, there is one express limitation placed 
upon the amending power in Article V of the Constitution which 
is still in force. It is provided in that article that no amendment 
shall be adopted which shall deprive any state of its equal represen- 
tation in the Senate. 

It would seem to be manifest that this prohibition could not be 
nullified, indirectly, by taking away from the state any of those 
functions which are essential “to its separate and independent 
existence” as a state. Certainly the legislative power, the right to 
make laws for its own government, must be deemed one of those 
functions. 

If by successive amendments a state could be deprived of its 
legislative powers, it would cease to be the state, which is guaran- 
teed, by this limitation upon the amending power, perpetual, equal 
representation in the Senate. 


IT 


There is another view of this subject which has been suggested 
by one of the greatest legal minds of the country, and which, it is 
submitted, is entitled to the serious consideration of the legal pro- 
fession. 

That view is that Article V of the Constitution whereby power 
is conferred upon Congress, with the assent of the legislatures of 
three fourths of the states, to propose “‘amendments,” was never 
intended to confer upon Congress the power to enact ordinary 
legislation in that way, and thus make it irrepealable by Congress 
and binding upon future generations of Americans. 
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In other words, the proposition is that even though it should be 
deemed competent; under Article V of the Constitution, to adopt 
amendments taking away from the states the right to legislate 
with reference to the ordinary subjects of state legislation, and 
transfer to Congress the power to legislate on those subjects, it by 
no means follows that any measure would be valid which, instead of 
conferring this power upon Congress, should constitute in itself 
direct legislation on these subjects. 

The Constitution of the United States, together with the original 
amendments thereto, constitute a framework of government. It 
creates certain bodies through which the three great governmental 
functions — the legislative, executive, and judicial — shall be exer- 
cised, and, in addition to that, prescribes certain restrictions upon 
the exercise of these various powers, intended for the protection of 
the liberties of the individual and the integrity of the state. 

It provides who shall legislate and how, and subject to what re- 
strictions, but it does not itself legislate, and certainly not upon any 
subjects concerning which there was, at that time, any difference of 
opinion in the English-speaking world. 

To have done so would have been to commit the gravest imagi- 
nable folly, for it is of the very essence of civil liberty that a people 
shall have the right to change their laws from time to time, and not 
be compelled to live under laws enacted in previous centuries by 
their ancestors which may have become totally unsuited to their 
changed conditions. 

Hence it is that the framers of the Constitution, and of the amend- 
ments, the adoption of which, in the first instance, was necessary 
to secure the ratification thereof, were extremely careful to avoid 
embodying in it anything in the way of legislation. 


IV 


But it may be said that the arguments above adduced against 
the validity of the Woman’s Suffrage Amendment, the Prohibition 
Amendment, or similar amendments, taking away the legislative 
powers of the states, and themselves taking the form of legislation 
of a practically irrepealable character, could be urged against the 
so-called War Amendments, that is the 13th, 15th, and possibly 
parts of the 14th Amendments. 
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As a practical matter, it must be conceded that unless this 
objection can be met, it could hardly be expected that the Supreme 
Court of the United States would give serious consideration to these 
arguments. 

Now it must be admitted that if, at the time of the adoption of 
the so-called War Amendments, or within a reasonable time there- 
after, their validity had been challenged on the above grounds, it 
might have been found that they were open to those very objections, 
and it will not be doubted but that the court which had the courage 
to go the lengths which the Supreme Court of the United States did 
in those days, in such cases as the Slaughter House cases, for ex- 
ample, to preserve the integrity of the Federal Union, would have 
given full and careful consideration to these objections. 

But it is respectfully suggested that the objection in question may 
be met by the following considerations: 

It will not be disputed that if the 13th, 14th, and 15th Amend- 
ments had been adopted in the same manner and by the same 
authority which adopted the original Constitution, there could be 
no question as to their validity, and a little consideration will 
serve to show that to all intents and purposes they have been so 
adopted, and now have the same indisputable sanction. 


How then, and by whom, was the original Constitution adopted ? 

Let the answer be found in the language of Chief Justice Mar- 
shall, in delivering the opinion of the court, in the Supreme Court 
of the United States, in the great case of McCulloch v. Maryland :® 


“In discussing this question, the counsel for the State of Maryland 
have deemed it of some importance, in the construction of the constitu- 
tion, to consider that instrument not as emanating from the people, but 
as the act of sovereign and independent States. The powers of the 
general government, it has been said, are delegated by the States, who 
alone are truly sovereign; and must be exercised in subordination to the 
States, who alone possess supreme dominion. 

“Tt would be difficult to sustain this, proposition. The Convention 
which framed the constitution was indeed elected by the State legislatures. 
But the instrument, when it came from their hands, was a mere propo- 
sal, without obligation, or pretensions to it. It was reported to the then 
existing Congress of the United States, with a request that it might ‘be 
submitted to a Convention of Delegates, chosen in each State by the 





6 4 Wheat. (U. S.) 316, 402 (1819). Italics are the author’s, 
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people thereof, under the recommendation of its Legislature, for their 
assent and ratification.’ This mode of proceeding was adopted; and by 
the Convention, by Congress, and by the State Legislatures, the instru- 
ment was submitted to the people. They acted upon it in the only man- 
ner in which they can act safely, effectively, and wisely, on such a subject, 
by assembling in Convention. It is true, they assembled in their several 
States — and where else should they have assembled? No political 
dreamer was ever wild enough to think of breaking down the lines which 
separate the States, and of compounding the American people into one 
common mass. Of consequence, when they act, they act in their States. 
But the measures they adopt do not, on that account, cease to be the 
measures of the people themselves, or become the measures of the State 
governments. 

“‘From these Conventions the constitution derives its whole authority. 
The government proceeds directly from the people; is ‘ordained and 
established,’ in the name of the people; and is declared to be ordained, 
‘in order to form a more perfect union, establish justice, insure domestic 
tranquillity, and secure the blessings of liberty to themselves and to their 
posterity.’ The assent of the States, in their sovereign capacity, isimplied 
in calling a convention, and thus submitting that instrument to the 
people. But the people were at perfect liberty to accept or reject it; 
and their act was final. It required not the affirmance, and could not be 
negatived, by the State governments. The constitution, when thus 
adopted, was of complete obligation, and bound the State sovereignties.” 


Now, it will not be denied that if the people of the United States 
when they were adopting the original Constitution, in the manner 
thus described by Chief Justice Marshall, had seen fit to do so, they 
could, in the exercise of their ultimate sovereign powers and right 
to adopt any government or laws which they saw fit, have incorpo- 
rated in it the same provisions which are substantially embodied 
in the so-called War Amendments. 

And it will also be conceded that even though the state legisla- 
tures of fifty years ago had no right, power, or authority, under 
Article V, to adopt such amendments as these so-called War Amend- 
ments — such power not having been delegated to those legislatures 
by the people, in adopting Article V — nevertheless, if after these 
so-called War Amendments were thus adopted the people had 
assembled in convention, either in one national convention or in 
separate conventions held in each state, and ratified that action of 
the state legislatures, the validity of these amendments would 
have been put beyond question. 
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And have the people of the United States not done what amounts 
in effect to the same thing, when for fifty years they have deliber- 
ately acquiesced in the enforcement of those amendments? 

For more than forty-five years the validity of not one of those 
amendments was ever challenged, although infinite opportunities 
to contest their validity had presented themselves. 

After some forty-five years a question as to the validity of the 
15th Amendment was raised in the case of Myers v. Anderson,’ and 
it may be — of course this can only be surmised — that the Supreme 
Court had some of the above considerations in mind when it re- 
frained from expressing any opinion on this question, and let it 
pass sub silentio. 

However that may be, by so doing, the court left itself free to 
deal with these considerations whenever they shall arise in future, 
under the class of amendments which have been discussed. 

No matter what may have been the defects in the War Amend- 
ments —no matter how unauthorized might have been their 
adoption — it must be conceded that no court in the world could 
be blamed for declining to consider objections to their validity after 
such a long period of universal assent and implied ratification by 
the whole people of the United States. Therefore it would seem 
only reasonable to believe that when this question as to limita- 
tions to the Amending Power shall come before the Supreme 
Court, that great tribunal will deem itself free to deal with it on 
its merits. 

Of course it can be urged with great force against the construc- 
tion of Article V, herein suggested, that it would have the effect of 
narrowing the scope of the grant of power to amend, contained in 
that article, to such an extent as might result in grave inconven- 
ience in the future. 

Indeed, on first impression it might be thought that it would 
to a great extent render ineffective and valueless that grant. 

So far as the first objection is concerned there can be no denial 
of the proposition that.many and great inconveniences, and, it may 
be, hardships, may result to the people of the United States from 
time to time if that construction is adopted. 

For instance, a vast majority of the people of three fourths, or 
perhaps nine tenths, of the states of the Union might be desirous 





7 238 U.S. 368, 35 Sup. Ct. Rep. 932 (1915). 
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of having an amendment providing for or permitting uniform laws 
for the regulation of child labor in factories, etc., so as to prevent 
one state from securing advantages over another in the matter of 
manufacturing, and, under the suggested construction of the Con- 
stitution, the people would be powerless for a long time to remedy 
these conditions. So with reference to the laws regulating divorce; 
and doubtless many other illustrations will suggest themselves. 

If this should prove to be the case, however, it will only demon- 
strate the fact that the Union, which the framers of the Constitution 
provided for, had not proven, in actual operation, to be so perfect 
as they had hoped. Indeed, as the result of these causes, it may 
prove extremely imperfect; but if the views hereinabove expressed 
as to the dangers to be feared from sustaining the validity of amend- 
"ments which take away one after the other the local legislative 
powers of the states be in any degree well founded, the choice 
then presented to the American people may be one between an 
imperfect Constitution and no Constitution at all. 

A little consideration will show, on the other hand, that after 
excluding from the scope of the amending power such amendments 
as take away legislative powers of the states there is still left a very 
broad field for its operation. 

All sorts of amendments might be adopted which would change 
the framework of the federal government, — the thing which the 
Constitution was created to establish,— which would change the 
distribution of power among the various departments of that gov- 
ernment, place additional limitations upon them, or abolish old 
guarantees of civil liberty and establish new ones. 

It may be that the Supreme Court, when this question shall be 
presented to it, in the future will consider itself obliged to take a 
different view of the limitations of the amending power than that 
which is here suggested. 

In that event, the judgment of that great tribunal will, of course, 
be accepted by the country as finally disposing of the question, but 
it will mean that the framers of the Constitution of the United 
States have failed in their efforts to establish and secure to their 
posterity forever the benefits of a perpetual union of ‘‘indestructible 
states,” by failing to clothe the Supreme Court of the United States 
with the power necessary to insure that perpetuity, by preserving 
the integrity of the states. 
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Of course no attempt has been made in this article to discuss 
this vast question exhaustively, or to present all the arguments 
which could be made against the validity of constitutional amend- 
ments of the character considered. The writer will be quite con- 
tent if what has been suggested herein shall have the effect of 
arousing the good minds of the legal profession of the country 
sufficiently to provoke further discussion of the subject. 


William L. Marbury. 


BALTIMORE, Mp, 
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THE PROGRESS OF THE LAW, 1918-1919 
CIVIL PROCEDURE 


ForM AND SOURCES OF PROCEDURAL LAW 


T common law the adjective law, like the substantive law, 
developed mainly through judicial decisions reached by a proc- 

ess of judicial reasoning in which the judges arrived at their con- 
clusions chiefly by the aid of ancient custom and the employment 
of deductive logic, professing at least not to make but to discover 
the law. The result, it must be admitted, was that common-law 
procedure was a complex system in which too often the courts lost 
sight of the true end and purpose of the adjective law — the deter- 
mination and enforcement with reasonable speed of the substantive 
rights of the parties. Occasionally, from time to time, the legisla- 
ture interfered, so that a certain amount of procedural law was to 
be found in statutes. In the middle of the last century the legis- 
latures of many states attemped entirely to make over the adjec- 
tive law by statute. Many reforms were effected, but the high 
hopes of the codifiers were not fulfilled; procedure, instead of 
being the servant of the substantive law, too often remained its 
master, a more rigid master than ever.' Following the lead of Eng- 
land, several states have now attempted to cure the evils of the 
existing systems by leaving to the courts the regulation of pro- 
cedure by rules of court. From early times the judges possessed, 
and to a limited extent exercised, this power of consciously enacting 
adjective law;* but the rules adopted related for the most part 
to the minutiae of practice, and not to its broader principles. 
To-day in some jurisdictions, as in New Jersey,’ there is a short 
Practice Act, and matters not covered by the Act are dealt with 





1 Mr. Root, at the meeting of the American Bar Association in 1919, said: “The 
legislatures are continually tying you up in threads, cords, ropes and chains of legisla- 
tion about procedure. . . . One great trouble about the administration of law in the 
United States is that our legislative bodies will not permit the judges to do justice.” 
5 Amer. Bar Ass’N Jour. 676, 677 (1919). 

2 In Trpp’s PRACTICE, a volume of great authority at the time of the American 
Revolution, will be found tables of rules of court reaching back to the time of Henry VI. 

8 New JERSEY LAWS, 1912, Cc. 231. 
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by rules of court; in Colorado‘ the courts are given power to pre- 
. scribe rules. of practice and procedure which shall supersede any 
statute in conflict therewith.® 

During the last year a statute in South Dakota ® has given the 
Supreme Court of that state power to enact rules of practice in civil 
and criminal actions governing the mode of trial and instructing 
juries. 

In New York the Board of Statutory Consolidation has recently 
published its third report, recommending the enactment of a short 
Civil Practice Act containing forty-two brief sections, conferring 
upon a convention, composed of delegates chosen from the justices 
of the Supreme Court and the Appellate Division, and from mem- 
bers of the bar, the power to make rules regulating procedure in 
all matters not regulated by the Civil Practice Act. On the other 
hand, the Joint Legislative Committee on the Simplification of Civil 
Practice in New York has submitted an elaborate report in which, 
as a substitute for the proposal of the board, there has been sug- 
gested a reduced and amended code of some fifteen hundred sections. 
It appears that the plan of the committee offers few advantages 
over the existing Code of Civil Procedure, except in matters of detail 
and arrangement. 

The American Judicature Society has recently completed a 
draft of a set of rules of civil procedure,’ supplementary to the 
draft of a state-wide Judicature Act which it had previously pub- 
lished. This draft, although as yet in a tentative form, is very 
suggestive. ; 

At a meeting of the American Bar Association in 1910 the 
suggestion was made that the United States Supreme Court should 
be given power by rule of court to regulate procedure on the law 
side of the federal courts. A Committee on Uniform Judicial 
Procedure was created by the Association in 1912, and ever since 





* Coto. LAWS, 1913, C. 121. 

5 The regulation of procedure by rules of court is advocated in the following articles: 
Pound, “Regulation of Judicial Procedure by Rules of Court,” 10 Int. L. REv. 163 
(1915); Hudson, “The Proposed Regulation of Missouri Procedure by Rules of Court,” 
17 U. Mo. Butt. L. S. 13 (1916); Morgan, “ Judicial Regulation of Court Procedure,” 
2 Minn. L. REv. 81 (1917). See also Mr. Root’s remarks, 5 AMER. BAR Ass’N JouR. 
676 (1919). 

6 STAT. 1919, pages 150, 346. 

7 But. XIV (1919). 

8 Butt. VII A (1917). 
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that time the proposed change has been actively pressed by it. At 
length there is a near prospect of its adoption by Congress.’ If the 
proposed bill is enacted and the rules promulgated by the Supreme 
Court work satisfactorily, it is not unlikely that a number of 
states will regulate their procedure on similar lines. This is one 
of the most important and most promising of proposed procedural 
reforms. 


ORGANIZATION OF THE COURTS 


The courts have:found it more and more difficult, as time has 
gone on, to dispose of the increasing mass of litigation with which 
they are confronted. Of late years the question of reorganizing 
the courts has been much mooted." One of the evil effects of the 
prevailing rigid system of separate courts has been the waste of 
judicial power it entails; some courts have had little to do, while 
at the same time others are overwhelmed with business. An at- 
tempt has been made to stem the tide in some states by provisions 
giving more flexibility to the present system. In Oregon, for in- 
stance, a recent statute” confers upon the Chief Justice of the 
Supreme Court power to direct any circuit judge in the state to hold 
court in any county of any judicial district in the state. But in 
many states the remedy must be more sweeping, and a complete 
reorganization of the judiciary is necessary. Such a reorganization 
is advocated by the Bar Associations of Texas and Mississippi.” 


SERVICE OF PROCESS 


In a few states statutes purport to give the courts jurisdiction 
over nonresidents not personally within the state but doing busi- 
ness therein, either as individuals or as partners, by service upon the 
manager or agent or person in charge of such business in the state. 





® See the report of the committee presented at the meeting of the American Bar 
Association in 1919, 5 AMER. BAR Ass’N Jour. 468. 

10 Thomas W. Sheldon, Esq., Chairman of the Committee on Uniform Judicial 
Procedure, has recently published a book entitled Sprrir oF THE Courts, advocating 
the proposed reform. 

11 The matter has been taken up by the American Judicature Society. See BuLL. IX 
(1915) and Butt. VII A (1917). 

22 GEN. LAWS, I919, C. 242. 

18 See Discussion of Proposed Amendment of Judiciary Articles of Constitution of 
Texas, 1918; Rep. Mississrprt Bar Ass’N, 1918, page ror. 
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In the case of Flexner v. Farson “* the Supreme Court of the United 
States held that a judgment rendered on such service is not entitled 
to full faith and credit in another state. In that case the service 
was made upon a person who at the time of service had ceased to act 
as agent in charge of the business; and the decision can be supported 
on that ground. The court, however, seemed to base its decision 
upon the broader ground that a state cannot by statute confer upon 
its courts jurisdiction over nonresidents not personally present 
within the state and not expressly consenting to the jurisdiction of 
the courts of the state, although engaged in business within the 
state. It is submitted that this broad proposition is unsound. 
Although citizens of other states are, under the “privileges and 
immunities” clauses of the federal constitution, entitled to carry 
on business in any state, yet the state may regulate in a reasonable 
way the carrying on of such business. The Supreme Court of the 
United States has upheld a state statute providing that a nonresi- 
dent owner of an automobile should, as a condition precedent to his 
right to operate it on the highways of the state, appoint the Secre- 
tary of State as his agent, upon whom process might be served in any 
action arising out of its operation within the state."* +The same court 
has also held that a state statute providing that a corporation as 
a condition precedent to doing business within the state should ap- 
point an agent or authorize a public official to accept service of 
process, applies even to corporations which seek to do within the 
state only interstate business.!’ It cannot be said, therefore, as is 
to be inferred from the opinion of the court in Flexner v. Farson, 
that the power of a state to require submission to the jurisdiction of 
the courts of the state is limited to cases where the state has power to 
exclude altogether. And it would seem, therefore, that a state may 
forbid a nonresident to do business within the state unless and until 
he has consented to the jurisdiction of the courts.of the state as to 





M4 248 U.S. 289 (1919). 

15 Such a judgment was likewise held invalid -in the recent case of Knox Bros. 2. 
E. W. Wagner & Co., 209 S. W. (Tenn.) 638 (1919). And see Cabanne v. Graf, 87 
Minn. 510, 92 N. W. 461 (1902), Scott, CASES ON Crv1L PRrocepuRE, 24. On the 
other hand, the opposite result was reached in Victor Cornille & De Blonde v. R. G. 
Dun & Co., 79 So. (La.) 855 (1918). 

16 Kane v. New Jersey, 242 U. S. 160, 37 Sup. Ct. Rep. 30 (1916). 

17 International Harvester Co. v. Kentucky, 234 U. S. 579, 34 Sup. Ct. Rep. 944 
(1914). 
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causes of action arising within the state out of the business there 
carried on. And if this is so, it may well be held that even in 
the absence of actual consent a nonresident subjects himself.to the 
jurisdiction by doing business in a state in which there is such a 
statute.'® 


THEORY OF THE PLEADINGS 


By the first section of the original New York Code of Procedure 
the distinction between actions at law and suits in equity, and the 
forms of those actions and suits, was abolished; and this provision 
was incorporated in the codes of other states. It was felt by David 
Dudley Field and his disciples that this marked a great step forward 
in the procedural law. Unfortunately, however, some courts have 
limited the operation of this provision. The idea that the plaintiff 
should recover if he states sufficient facts to constitute a cause of 
action, and proves those facts or enough of them to constitute a 
cause of action, has been defeated in New York and several other 
states by decisions to the effect that the plaintiff cannot recover 
except on the theory of law on which his complaint is founded. 

In Jackson v. Strong '° the plaintiff brought an action in New York 
alleging that he had entered into a contract with the defendant to 
prosecute an undertaking for their joint benefit, sharing equally 
as partners in the expenses and in the receipts, and he asked for an 
accounting and for recovery of the amount to be found due. The 
defendant denied the agreement to share, but alleged that he had 
agreed to employ the plaintiff as his assistant and to pay him the 
reasonable value of his services. The case was tried before a referee, 
who reported that there was no agreement to share, but found that 
the defendant had agreed to pay the plaintiff the reasonable value 





18 See Scott, “Jurisdiction over Nonresidents doing Business within a State,” 32 
Harv. L. Rev. 871. Compare Beale, “Progress of the Law, 1918-1919 — Conflict 
of Laws,” 33 Harv. L. REv. 1, 9. 

As to what constitutes “doing business” within a state there have been as to corpor- 
ations, many recent decisions. Gen. Inv. Co. v. Lake Shore, etc. Ry. Co., 250 Fed. 
(C. C. A. 6) 160 (1918); Golden Belknap & Swartz v. Connersville Wheel Co., 252 Fed. 
(D.C. E. D. Mich. S. D.) 904 (1918); Atchison, etc. Ry. Co. ». Weeks, 254 Fed. (C.C.A.5) 
513 (1918); Empire Fuel Co. v. Lyons, 257 Fed. (C. C. A. 6) 890 (1919); Vicksburg, 
etc. Ry. ». De Bow, 148 Ga. 738, 98 S. E. 381 (1919); Pembleton ». Illinois, etc. Ass’n, 
124 N. E. (Ill.) 355 (1919). See also Peoples Tobacco Co. v. American Tobacco Co., 
246 U.S. 79, 38 Sup. Ct. Rep. 233 (1918); Kluver v. Middlewest Grain Co., 173 N. W. 
(N. D.) 468 (1919); Williams v. J. F. Ball, etc. Co., 182 Pac. (Kan.) 552 (1919). 

19 222 N. Y. 149, 118 N. E. 512 (1917). 
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of his services, which he found to be something over $1,000. Judg- 
ment was given for the plaintiff for that sum. The Court of Appeals 
held that the judgment should be reversed, because in his com- 
plaint the plaintiff had proceeded on the theory of a partnership 
and his complaint was in the nature of a bill in equity, whereas the 
judgment was based upon a contract and was in the nature of a 
judgment at law.” 

In Massachusetts, forms of action have not been entirely abol- 
ished, but have been reduced to three; vz., tort, contract, and 
replevin. In Ash v. Childs Dining Hall Co.” the plaintiff brought 
an action of tort, alleging that the defendant corporation conducted 
a dining hall and that the plaintiff while eating a meal there as a 
customer was injured by swallowing a nail in a piece of pie, and 
that the defendant had negligently permitted the nail to get into 
the pie. The answer was a general denial. At the trial there was 
no evidence that the defendant was negligent. The judge refused 
to order a verdict for the defendant; and the Supreme Judicial 
Court held that this ruling was erroneous. It was conceded that if 
the plaintiff had sued on an implied warranty, she could have re- 
covered; iftdeed it was so decided by the same court on the same 
day in a similar case,” in which the plaintiff, whose teeth had been 
injured by stones in a plate of beans served by the same defendant, 
sued in “tort or contract” on an implied warranty and recovered.” 
The mere fact, therefore, that the plaintiff in the Ash case made and 
failed to prove the unnecessary allegation of negligence, prevented 
his recovery, although he had alleged and proved enough facts to 
constitute a cause of action.” 

How much simpler and more sensible is the practice in Ontario. 
In a recent address before the Judicial Section of the American Bar 





20 For a criticism of the decision, see 31 Harv. L. REv. 166 (1918). 

1 231 Mass. 86, 120 N. E. 396 (1918). 

# Friend v. Childs Dining Hall Co., 231 Mass. 65, 120 N. E. 407 (1918). 

%3 In Massachusetts the form of action to recover on an implied warranty may be 
tort or contract. See Farrell v. Manhattan Market Co., 198 Mass. 271, 84 N. E. 481 
(1908). 

* For recent decisions taking the same view on the general question of the theory of 
the pleadings, see Nave v. Dieckman, 208 S. W. (Mo. App.) 273 (1919); Deyo ». 
Hudson, 123 N. E. (N. Y.) 851 (1919). For cases taking the opposite view, see Knapp 
v. Walker, 73 Conn. 459, 47 Atl. 655 (1900), Scott, CASES, 103; Bruheim ». Stratton, 
145 Wis. 271, 129 N. W. 1092 (1911), Scott, CASES, 105; Cockrell ». Henderson, 81 
Kan. 335, 105 Pac. 443 (1909). 
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Association, Mr. Justice Riddell of the Supreme Court of Ontario, 
in speaking of civil practice in that province, said: 


“Amendments of pleadings are allowed almost as of course at any 
stage even in the Appellate Division. Our rules in that regard are im- 
perative not permissive — ‘shall’ not ‘may.’ .. . 

“These amendments may be made in the proceedings before trial, 
they may be made at the trial, they may be made in the Appellate Divi- 
sion. Over and over again, in the Appellate Division in which I have the 
honor to sit, the objection has been taken, ‘The judgment does not fol- 
low the pleadings,’ and the answer made: ‘Very well; we will amend the 
pleadings to agree with the facts.’ There may be other facts which would 
require to be proved under the amended pleadings or other evidence 
which a party might desire to adduce. If so, we call the witnesses before 
us in the Appellate Division, and have them examined there; or some- 
times facts are allowed to be proved on affidavit. 

“Tf the facts are all before the court, we have little care for the plead- 
ings and we care nothing for the ‘state of the record.’ . . . We care so 
little about the record that, in a great many cases, the amendments which 
are ordered to be made are not made in fact.” ** 


AMENDMENT OF PLEADINGS 


In Friederichsen v. Renard* the plaintiff brought suit in a federal 
court alleging fraud in an exchange of lands, and seeking cancella- 
tion of the contract and deeds. The defendants denied the fraud. 
A master reported that the plaintiff had been induced to enter 
into the contract by fraud, but that the plaintiff after having notice 
of the fraud had cut timber upon the land which he had received 
from the defendants under the contract. The court held that the 
plaintiff was not entitled to equitable relief, because by cutting the 
timber he had ratified the contract, and that his remedy was at law 
for damages; and it was ordered that the cause be transferred to the 
law side of the court and that the parties “‘file amended pleadings 
to conform with an action at law.”’?” The plaintiff thereupon filed 
an amended petition on the law side of the court, stating the facts 





25 5 AMER. Bar Ass’N Jour. 646, 647 (1919). 

26 247 U.S. 207, 38 Sup. Ct. Rep. 450 (1918). 

27 This transfer was authorized under Federal Equity Rule 22. A transfer from the 
law side to the equity side of the federal courts is permissible under the provisions of 
the Law and Equity Bill of March 3, 1915, 38 Stat. at L. 956, amending Judiciary 

Code, § 274a. 
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which he had stated in the original bill in equity, and praying for a 
judgment for damages for deceit. The defendants pleaded the 
Statute of Limitations. At the time when the original bill was filed 
the period of limitations had not yet run, but it had run at the time 
when the amended petition was filed. A verdict was directed for 
the defendants and a judgment entered thereon, which was affirmed 
by the Circuit Court of Appeals. The case was carried to the 
Supreme Court of the United States on a writ of certiorari, and 
that court reversed the judgment, holding that the filing of the 
amended petition was not the commencement of a new action, 
and that the plaintiff was not barred by the Statute of Limitations. 
The decision seems sound;”* the plaintiff was still relying on the 
same wrong, although the relief sought was different. The result of 
course could never have been reached at common law, where suits 
in equity and actions at law could not be entertained by the same 
court, nor in jurisdictions where it is impossible to transfer a case 
from the equity side to the law side of a court administering both 
law and equity. 

There have been several other recent cases in which the question 
has arisen whether an amendment states a new cause of action which 
would be barred by the Statute of Limitations. In Nash v. Minne- 
apolis, eic. R. R. Co.” the plaintiff brought suit in Minnesota for 
damages under the federal Employers’ Liability Act for the death 
of her intestate in Iowa. After the period of limitations had expired 
she amended her complaint so as to base her action upon an Iowa 
statute. It was held that the Statute of Limitations was no bar.*® 
The opposite result was reached in the converse case in Carpenter v. 
Central Vermont Ry. Co.,* where the plaintiff originally based his 
action upon the law of a state and amended his declaration so as 
to base his action upon the federal Employers’ Liability Act.” 





°8 See Schurmeier v. Conn. Mut. Life Ins. Co., 171 Fed. (C. C. A.) 1 (1909), Smith 
v. Butler, 176 Mass. 38, 57 N. E. 322 (1900); Reynolds v. Mo., etc. Ry. Co., 228 Mass. 
584, 117 N. E. 913 (1917). 

29 169 N. W. (Minn.) 540 (1918). 

30 Baltimore & O. R. R. Co. v. Branson, 104 Atl. (Md.) 356 (1917), contra. See 3 
Minwn. L. REv. 132 (1919). 

31 to7 Atl. (Vt.) 569 (1919). 

® In Breen v. Iowa Central Ry. Co., 168 N. W. (Iowa) gor (1918), the court refused 
to allow the defendant after the statutory period to amend his answer or to introduce 
evidence to the effect that the defendant was engaged in interstate commerce. The 
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PLEADING — AIDER OF DEFECTS 


If the plaintiff omits from his complaint a necessary allegation, 
and the defendant in his plea supplies the missing allegation, the 
defect in the declaration is cured.* In Aumier v. Auxier*™ it was 
held that a missing allegation in the plaintiff’s complaint might be 
supplied in the plaintifi’s reply. A decision to the same effect has 
been rendered in New Jersey.*. These cases show a growing ten- 
dency toward requiring less formality in the pleadings, when the 
rights of the parties are not adversely affected thereby. At 
common law it would appear that if the plaintiff has omitted an 
allegation in his declaration, it is not proper to supply it by insert- 
ing it in one of his subsequent pleadings, but he should amend his 
declaration.*’ 


PLEADING — ALLEGATIONS IN THE ALTERNATIVE 


In several states it is permissible for a party in his pleadings to 
allege facts disjunctively or in the alternative.*® At common law 
such pleadings were regarded as uncertain and indefinite.*? In 
Macurder v. Lewiston Journal Co.* it was held that a declaration in 
which the plaintiff alleged that the defendant published or caused 
to be published a certain libel was open to a general demurrer.” 





plaintiff therefore recovered without amending his complaint. See 3 MInn. L. Rev. 
59 (1918). : 

% Brooke v. Brooke, 1 Sid. 184 (1664), Scort, CAsEs, 192. Similarly, a plea may be 
aided by an admission in the replication. United States v. Morris, 1o Wheat. (U. S.) 
246 (1825). 

4 182 Ky. 588, 205 S. W. 684 (1918). 

85 Marine Trust Co. v. St. James A. M. E. Church, 85 N. J. L. 272, 88 Atl. 1075 
(1913). 

36 It is not permissible for a plaintiff to supply a new cause of action in his reply; 
that would be a departure. Nor is it permissible to do so by filing a counterclaim to 
the defendant’s answer. Smith v. Caster, 170 N. W. (S. D.) 156 (1918). 

37 Kearney County Bank v. Zimmerman, 5 Neb. (Unoff.) 556, 99 N. W. 524 (1904). 

38 Similarly also in some states parties may be named alternatively. See R, S. C. 
1883 (England), Order XVI, Rules 1 and 4; Conn. PRACTICE Book, 1908, page 238; 
N. J. Laws, 1912, p. 378, Rules 4and 6. See Crouse v. Perth Amboy Pub. Co., 85 N. J. L. 
476, 89 Atl. 1003 (1914); Phenix Iron Foundry v. Lockwood, 21 R. I. 556, 45 Atl. 
546 (1900). But see Casey Pure Milk Co. v. Booth Fisheries Co., 124 Minn. 117, 144 
N. W. 450 (1913), 51 L. R.A. (Nn. 8S.) 640, Scott, CASEs, 154. 

89 STEPHEN, PLEADING, *426. 

40 104 Me. 554, 72 Atl. 490 (1908), Scott, CASEs, 203. 

“ King v. Brereton, 8 Mod. 330 (1725) (motion in arrest of judgment), accord. The 
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This was an extreme instance of the severity of the common-law 
rule. In Adams Express Co. v. Heagy ® it was held that an allegation 
that the defendant knew, or by the exercise of reasonable care would 
have known, of a certain fact, was sufficient. Even where disjunc- 
tive allegations are regarded as uncertain, such allegations as those 
contained in the two cases above mentioned can hardly be so re- 
garded. If one of the alternatives stated is insufficient to maintain 
the action, then of course no cause of action is stated and the plead- 
ing is demurrable.* 


TRIAL BY JURY 


Trial by jury is becoming an increasingly expensive luxury. In 
many states the legislatures have, during the past year, increased the 
fees of jurors. In England the tremendous drain upon the man 
power of the country induced Parliament to pass a statute“* whereby 
it was provided that during the continuance of the war, and for 
six months thereafter, issues in legal actions should be tried without 
a jury except in certain classes of actions, such as libel, slander, 
malicious prosecution, and the like, unless otherwise ordered by 
the court or a judge. The number of jurors required at coroners’ 
inquests had been reduced by a statute of the previous year.®- 


INSTRUCTIONS TO THE JURY 


In 1918 a bill was introduced in Congress providing that it should 
be reversible error for the judge presiding in a federal court to 
express his personal opinion as to the credibility of witnesses or the 
weight of testimony; and that the judge, where requested by either 
party, should reduce to writing his charge to the jury, and should 
deliver his charge before the argument of counsel, except when 
the court is sitting in states in which a trial judge is permitted to 
deliver his charge after argument of counsel. Fortunately this 
attempt to impair the power of the federal judges was unsuccessful; 





better view is that the defect is open only to’special demurrer or motion. See Ander- 
son v. Minn., etc. Ry. Co., 103 Minn. 224, 114 N. W. 1123 (1908). 

@ 122 N. E. (Ind. App.) 603 (1919). 

Hoffman v. City of Maysville, 123 Ky. 707, 97 S. W. 360 (1906); Anderson 2. 
Minn., etc. Ry. Co., 103 Minn. 224, 114 N. W. 1123 (1908), Hanford v. Duchastel, 
87 N. J. L. 205, 93 Atl. 586 (1915). 

#4 Juries Act, 1918, 8 & 9 Gro. V, c. 23. 

45 Coroners (Emergency Provisions) Act, 1917, 7 & 8 Gro. V, c. 19. 
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and although the bill was favorably reported by the Judiciary 
Committee of the House of Representatives, it was never brought 
to a vote in the House and was not introduced in the Senate.” 


MoTIONS FOR DIRECTED VERDICT 


There have been several decisions during the past year reaffirm- 
ing the rule prevailing in some states that if both parties move for a 
directed verdict, the case is taken from the jury and the determina- 
tion of facts submitted to the court, whose decision will not be set 
aside unless a verdict by the jury to the same effect would be set 
aside.*7 It seems, however, that it is a strange perversion of the 
intention of the parties to turn a contention by each of them that 
there is no disputable question of fact, into a consent to allow the 
court to determine disputed facts. In some jurisdictions, accord- 
ingly, if there is a real dispute the court must deny both motions and 
‘submit the case to the jury.*® 


JUDGMENT NOTWITHSTANDING THE VERDICT 


No trial by jury should be necessary when there is no disputable 
question of fact to be tried, and no new trial should be necessary 
when there is no disputable question of fact left undetermined. 
If on the evidence there is no room for dispute, a compulsory non- 
suit may be ordered or a verdict directed by the trial judge. But 
if on such a state of evidence the judge refuses to grant a compul- 
sory nonsuit or to direct a verdict, the only remedy thereafter in 
the trial court or in the appellate court at common law is the grant- 
ing of a new trial. It would seem unnecessary, however, to grant 
a new trial. The parties have had their day in court and there is 
no reason why they should be allowed another. In an increasing 





4 For a criticism of this bill, see 31 Harv. L. REv. rort. 

47 La Crosse Plow Co. v. Pagenstecher, 253 Fed. (C. C. A. 8) 46 (1918); Sampliner v. 
Motion Picture Patents Co., 259 Fed. (C. C. A. 2) 152 (1919); Hall v. Harrel, 206 S. W. 
(Ark.) 435 (1919); Bank of Benson v. Gordon, 172 N. W. (Neb.) 367 (1919); Rugh ». 
Soleim, 180 Pac. (Ore.) 930 (1919); Brush v. Rothschild, 174 N. Y. Supp. (App. Div.) 
589 (1919). See Share v. Coats, 29 S. D. 603, 137 N. W. 402 (1912), Scort, CASES, 334. 
Before the rendition of the verdict either party may ask that the issues be submitted 
to the jury. Brown Paint Co. v. Reinhardt, 210 N. Y. 162, 104 N. E. 124 (1914). But 
cf. Sampliner ». Motion Picture Patents Co., 259 Fed. (C. C. A. 2) 152 (1919). 

48 Second Nat. Bank v. Smith, 91 N. J. L. 531, 103 Atl. 862 (1918). 

49 Wallace v. Oregon, etc. Co., go Ore. 31, 175 Pac. 445 (1918). 
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number of states,®° as in England,* the trial court or the appellate 
court may order judgment to be entered notwithstanding the ver- 
dict. In fhe federal courts, unfortunately, it has been held, errone- 
ously it is submitted, that the Seventh Amendment requires a new 
trial and that it is unconstitutional to order judgment to be entered 
notwithstanding the verdict. In the case of Banbury v. Bank of 
Montreal, recently.decided by the House of Lords (Lord Finlay, 
L. C., and Lord Shaw dissenting), it was held that where the plain- 
tiff failed to offer sufficient evidence to go to the jury but a verdict 
was rendered for the plaintiff, the. Court of Appeal might order 
judgment to be entered for the plaintiff notwithstanding the ver- 
dict, although the defendant had failed at the trial to move for 
a directed verdict. Lord Atkinson in his opinion thus tersely stated 
the ratio decidendi: 


“Tt seems hardly just or right that a verdict which never should have 
been found should be allowed to stand simply because the judge was not 
asked to prevent its being found.” 


This, it is submitted, is a sound principle.© The opposite result, 
however, was reached in New York in the case of Ernst Zobel Co. v. 
Canals. 

Of course, as all the judges in Banbury v. Bank of Montreal ad- 
mitted, if by accident or mistake or because of surprise the plaintiff’s 
failure to introduce evidence on some point was due to accident, 
mistake, or surprise, it would be proper to grant a new trial rather 
than to enter judgment for the defendant. It was so held in Alink v. 
Chicago, etc. Ry. Co.67 Even though the court has power to give 


50 See Kiess v. Block & Kuhl Co., 205 Ill. App. 167 (1917); Cahn v. N. W. Mut. Life 
Ins. Co., 208 Ill. App. 317 (1917); Keynolds v. Searle, 186 App. Div. 202, 174 N. Y. 
Supp. 137 (1919); Anderson v. Phillips, 169 N. W. (N. D.) 315 (1918) (semble); 
Thress v. Zemple, 174 N. W. (N. D.) 185 (1919); Feeney v. Maryland Casualty Co., 
107 Atl. (Pa.) 320 (1919); Searles v. Boorse, 107 Atl. (Pa.) 838 (1919). See also Dowa- 
giac Mfg. Co. v. Schroeder, 108 Wis. 109, 84 N. W. 14 (1900), Scott, CasEs, 489. 

5t Order 58, Rule 4. See Witherbotham & Co. »v. Sibthorp, [1918] 1 K. B. 625. 

52 Slocum v. N. Y. Life Ins. Co., 228 U.S. 364, 33 Sup. Ct. Rep. 523 (1913). Of 
course it is permissible to enter judgment on the pleadings notwithstanding the verdict. 

53 [1918] A. C. 626. 

5 Banbury v. Bank of Montreal, [1918] A. C. 626, page 675. 

55 See 32 Harv. L. REV. 711 (1919). 

56 188 App. Div. 231, 176 N. Y. Supp. 537 (19169). 

5? 169 N. W. (Minn.) 250 (1918). See also Marshall v. Kansas City Rys. Co., 205 
S. W. (Mo. App.) 971 (1918); Wallace v. Oregon, etc. Co., go Ore. 31, 175 Pac. 445 
(1918). 
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judgment notwithstanding the verdict, it not infrequently happens 
that it is fairer to the parties, considering all the circumstances, to 
allow a new trial. In such a case, as was held in Dubs v: Northern 
Pac. Ry. Co.,5* judgment will not be ordered but a new trial will 
be granted. . 


New TRIAL — EXCESSIVE AND INADEQUATE DAMAGES 


In Lisbon v. Lyman *® Chief Justice Doe of New Hampshire laid 
down ‘‘the general principle that when an error has happened in a 
trial, the party prejudiced by it has a right to the correction of the 
error, but has not a right to a new trial if the error can be otherwise 
corrected; and when it can be corrected only by a new trial, it is 
still the correction of the error, and not the new trial, to which he is 
primarily entitled.” In accordance with this principle there are 
numerous decisions in this country to the effect that 1 the damages 
found by the jury are excessive, yet if the plaintiff is willing to 
remit the excess, the defendant cannot insist upon a new trial. 
But this eminently reasonable principle was rejected by the House 
of Lords in Watt v. Watt." In that case the plaintiff brought an 
action for libel and the jury found a verdict for him for £5,000; 
the Court of Appeal, on the ground that the damages awarded 
were excessive and unreasonable, made an order for a new trial 
unless the plaintiff should consent to a reduction of the damages 
to £1,500. The House of Lords reversed this order, and ordered a 
new trial without giving the plaintiff an option of remitting part of 
the damages. It was admitted that the order of the Court of 
Appeal was in accordance with an established practice; and Lord 
Davey admitted that the practice was convenient and that such an 





58 171 N. W. (N. D.) 888 (1919). 

59 4g N. H. 553, 600 (1870). 

60 There have been many recent cases on this. See, for example, Union Pac. R. R. 
Co. v. Hadley, 246 U. S. 330, 38 Sup. Ct. Rep. 318 (1918); Rederiaktiebolaget Amie ». 
Universal Transp. Co., 250 Fed. (C. C. A. 2) 400 (1918), 38 Sup. Ct. Rep. 425 (1918) 
(certiorari denied); Louisville & N. R. R. Co. v. Frank, 80 So. (Fla.) 60 (1918); Todden v. 
Stephenson, 169 N. W. (Iowa) 34 (1918); Bothe v. True, 103 Kan. 562, 175 Pac. 395 
(1919); Emerick v. Jones Motor Car Co., 178 Pac. (Kan.) 399 (1919); Schwartz 2. 
Chatham, etc. Bank, 172 N. Y. Supp. (App. Div.) 762 (1918); Di Vona v. Lee, 107 
Atl. (R. I.) 77 (1919). See also Detzur v. B. Stroh Brewing Co., 119 Mich. 282, 77 
N. W. 948 (1899), Scott, CASES, 469, and a collection of cases in 39 L. R. A. (N.S.) 1064. 

61 [1905] A. C. 115. 
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order would in most cases do substantial justice and save expense; 
but it was thought that the practice involved an encroachment upon 
the province of the jury. But it seems that there is no such en- 
croachment; the defendant is not compelled to pay more than the 
jury might properly award and did in fact award. Accordingly the 
Supreme Court of the United States has held that this practice does 
not violate the constitutional guaranty of the right to trial by jury.” 
Of course, if the amount of damages found by the jury shows such 
- bias or passion or prejudice as would presumably affect their de- 
. termination of the issues as well as the question of damages, the 
defendant may insist upon a new trial.* But the mere fact that 
the damages are excessive does not evince such bias, passion, or 
prejudice. 

In the recent case of Lionel Barber & Co. v. Deutsche Bank (Berlin) 
London Agency, the plaintiffs brought an action for libel. The 
court erroneously instructed the jury that a certain item of £460 
might be included in the damages to be awarded. The jury as- 
sessed the plaintiffs’ damages at £3,000. The plaintiffs consented 
to a deduction of £460. It was held by the House of Lords (Lord 
Atkinson and Lord Phillimore dissenting) that the defendant was 
not entitled to a new trial. In other words, apparently the English 
law requires a new trial where the excess is due to a fault of the » 
jury, but allows a remittitur instead of a new trial if the excess is 
due to an erroneous instruction by the court. 


ParTIAL NEw TRIALS 


At common law a verdict or judgment was regarded as insever- 
able; and if a new trial was granted, the new trial extended to all 
the issues, although the ground for granting the new trial may have 
affected only a single issue.” But Chief Justice Doe in the famous 





® Gila Valley, etc. Ry. Co. v. Hall, 232 U.S. 94, 34 Sup. Ct. Rep. 229 (1914), Scort, 
CASES, 473. 

8 Floody v. Great Northern Ry. Co., 102 Minn. 81, 112 N. W. 875 (1907). Similarly 
the awarding of inadequate damages may show an improper compromise by the jury 
on the issues, vitiating the whole verdict and requiring a new trial. Donnatin v. Union, 
etc. Co. 175 Pac. (Cal. App.) 26 (1918) ($1 awarded for personal injury); Simmons ». 
Fish, 210 Mass. 563, 97 N. E. 102 ($100 for loss of eye). 

% [1919] A. C. 304. 

& Parker v. Godin, 2 Str. 813 (1729), Scott, CASES, 479; Hodges v. Easton, 106 
U. S. 408, 1 Sup. Ct. Rep. 307 (1882), Scott, CASES, 430. 
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case already mentioned ® said: ‘‘The general principle of the correc- 
tion of errors which occur in judicial proceedings, preserves, as far 
as possible, what is good, and destroys only what is erroneous when 
the latter can be severed from the former.” In several jurisdictions 
this principle has been adopted by statute.® In an increasing num- 
ber of others it has been adopted without statutory authority.® 
This practice of allowing partial new trials is clearly just and ex- 
pedient, saving time and expense. If the issues are not severable, 
if the ground for granting a new trial extends to all the issues, it is 
obvious that a new trial should be granted as to all the issues; and . 
the determination of the question whether a partial or complete new 
trial should be granted is left to the sound discretion of the court.® 


PREJUDICIAL ERROR 


In February, 1919, section 269 of the federal Judicial Code was 
amended by the addition of the following provision: 


“‘On the hearing of any appeal, certiorari, writ of error, or motion for 
a new trial, in any case, civil or criminal, the court shall give judgment 
after an examination of the entire record before the court, without regard 
to technical errors, defects, or exceptions which do not affect the sub- 
stantial rights of the parties.” 7 


Of course all courts go so far as to deny a new trial if the error could 
not have been prejudicial; and all would grant a new trial if it 
is affirmatively shown that the error must have been prejudicial. 
Under the prevailing rule in this country, in the absence of a statute, 
it is held that a new trial will be granted if the error might have been 
prejudicial.” In jurisdictions where a more liberal rule prevails, 





6 Lisbon v. Lyman, 49 N. H. 553, 583 (1870). 

87 Such a statute does not violate the constitutional provision for trial by jury. 
Opinion of the Justices, 207 Mass. 606, 94 N. E. 558 (1911). 

68 For recent cases see, for example, Schroeder v. Edwards, 205 S. W. (Mo.) 47 
(1918); Davis v. So. Ry. Co., 175 N. C. 648, 96 S. E. 945 (1918). Cf. Empire Fuel Co. 
v. Lyons, 257 Fed. (C. C. A. 6) 890, 897 (1919). 

69 Gaines v. Baldwin, 104 Atl. (Vt.) 825 (1918). See also Norfolk So. R. R. Co. 2. 
Ferebee, 238 U. S. 269, 35 Sup. Ct. Rep. 781 (1915). 

# 7 ao Stat. ATL. 1181. 

7 This rule is founded on the decision of the Court of Exchequer in Crease v. Barrett, 
r Cr.,M.&R. oro, 5 Tyrw. 458 (1835), and the decision of the Court of King’s Bench in 
Baron de Rutzen ». Farr, 4 Ad. & El. 53 (1835), Scott, Cases, 454, which rejected the 
earlier doctrine of the Court of Common Pleas laid down in Doe ». Tyler, 6 Bing. 561 
(1830), Scott, CASES, 451. 
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where the court considers whether on the whole record it appears 
that the substantial rights of the parties have been affected by the 
error,” there is a difference as to the burden of proof; in some, as in 
England, the party resisting the new trial must convince the court 
that the alleged error was probably not prejudicial;® in others, as 
in California, the burden is on the party seeking a new trial to 
convince the court that the alleged error was probably prejudicial.” 
The language of the federal statute is not so clear or positive as that 
of the amendment recommended by the American Bar Association, 
but a liberal construction of it by the courts will put an end to the 
evil of setting aside verdicts and judgments in cases where the 
error does not affect the merits of the controversy.” __ 

The length to which some courts are willing to go in awarding new 
trials is illustrated by a recent case ® in Arkansas, where evidence 
of the good character of a witness was improperly admitted. This 
error could hardly be regarded as prejudicial, since in the absence of 
contrary evidence a witness is presumed to be of good character. 
But the court ordered a new trial. Such a decision should be im- 
possible under any view.” 

In the case of King v. Twiss7® it appeared that a juryman had 
conversed with important witnesses, but it also appeared that. 
what was said would have no tendency to influence him. Accord- 
ingly the court declined to grant a new trial. Similarly in Collins 
v. Splane,”® where it appeared that a juror on his own initiative took 
a view of the premises where the personal injuries for which suit was 
brought had occurred, but it appeared that no prejudice probably 
resulted from this, it was held that no new trial need be granted. 

Ordinarily if the judge erroneously instructs the jury on a vital 





7 A majority of the states have enacted statutes going at least as far as this federal 
statute. For a summary of these statutes, see Wheeler, “Procedural Reform in the 
Federal Courts,” 66 U. Pa. L. Rev. 1, 12. To the list there given should be added 
Mass. STAT., 1913, C. 716, § 1. 

% Anthony v. Halstead, 37 L. T. 433 (1877); White v. Barnes, [1914] W. N. 74, both 
cited in Lionel Barber & Co. 2. Deutsche Bank (Berlin) London Agency, [1919] A. C. 
304, 323. 

™ See Cat. Cope Civ. Proc. § 475. 

7 See the Third Report of the Committee to Suggest Remedies and Propose Laws 
relating to Procedure, 5 AMER. BAR Ass’N JouR., 455 (1919). 

76 Lockett v. State, 136 Ark. 473, 207 S. W. 55 (1918). 

7 For a criticism of the decision see 17 Micu. L. REv. 406 (1919). 

78 [1918] 2 K. B. 583. 

79 230 Mass. 281, 120 N. E. 66 (1918). 
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question, a new trial must follow. Ordinarily, also, if it appears 
that the jury has failed to follow the instructions of the judge, a new 
trial must follow. It may happen both that the instructions of the 
judge are erroneous and that the jury fails to follow them, with the 
result that a proper verdict is reached. In such a case it has been 
held in some states that a new trial is necessary.*° The ground for 
this holding is that the jury were guilty of “trampling upon the 
authority of the court,” and that to allow their verdict to stand 
even though it is correct on the law and on the facts, would be to 
give ‘‘some countenance to their assumption.” *' It is a harsh rule, 
‘ however, which sacrifices a party who is entitled to his verdict on 
the law and facts, in order to discipline the jury. Moreover, the 
disciplinary effect upon the jury is practically negligible. Accord- 
ingly, in the recent case of Public Utilities Co. v. Reader,® it was 
held that under these circumstances no new trial should be granted. 
This view seems to accord with justice and common sense. 

A somewhat similar problem arises where the judge gives correct 
instructions but in an improper manner. In Fillipon v. Albion Vein 
Slate Company ® the jury, while deliberating, sent to the judge a 
written inquiry, to which the judge replied by sending a written 
instruction to the jury-room in the absence of the parties and their 
counsel and without their consent. The Supreme Court of the 
United States thought that the instruction was somewhat mislead- 
ing, and on that account a new trial was rightly ordered. Pitney, J., 
in delivering the opinion of the court, said that even if the instruc- 
tion was correct a new trial should be granted. The opposite result 
was reached in Oates v. Maxcy.™ In the absence of prejudice to 
either party it would seem that the only justification for granting a 
new trial would be the disciplinary effect upon the judge. It seems 
unfair, however, to make the parties suffer in order to discipline the 
judge. 





80 See Penticost v. Massey, 81 So. (Ala.) 637 (1919). 

81 Savery v. Busick, 11 Iowa, 487 (1861), Scott, CasEs, 456. 

® 122 N. E. (Ind. App.) 26 (1919). The decision is approved in 17 Micu. L. Rev. 
592 (1919). 

8 250 U.S. 76 (1919). : 

* 206 S. W. (Tex. Civ. App.) 535 (1918). If the judge had gone into the jury-room 
it would usually be impossible to say how far by his manner and tone of voice he might 
have influenced the jury; and a new trial would therefore be granted. See State v. 
Samaha, 92 N. J. L. 125,°104 Atl. 305 (1918); State v. Murphy, 17 N. D. 48, 115 N. W. 
84 (1908), Scott, CAsEs, 385. 
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DECLARATORY JUDGMENTS 


At common law an action at law lay only to redress a wrong com- 
mitted before the action was brought. A court of equity might 
grant injunctions against threatened wrongs and might entertain 
bills guia timet. In many states statutes have given the courts 
power to quiet title to land, to construe wills, and to give directions 
to trustees. In England the courts are given much wider power 
to give relief in anticipation of possible future controversies. It 
is provided by a rule of court ® that 


“No action or proceeding shall be open to objection, on the ground that 
a merely declaratory judgment or order is sought thereby, and the court 
may make binding declarations of right whether any consequential relief 
is or could be claimed, or not.” | 


The subject of declaratory judgments has recently received con- 
siderable discussion in this country. Professor Sunderland of the 
University of Michigan has written an illuminating article on ““A 
Modern Evolution in Remedial Rights, — The Declaratory Judg- 
ment;”’ % and Professor Borchard-of Yale University has dealt with 
the same subject in an article on “The Declaratory Judgment — A 
Needed Procedural Reform.” *’ In Michigan, as a result of Professor 
Sunderland’s activities, the legislature has enacted a statute along’ 
the lines of the English rule,** and in Florida a similar statute, some- 
what narrower in its provisions, has been passed.*® In the proposed 
rules of civil procedure drafted by the American Judicature Society 
and recently published in its latest bulletin,®® there are several 
proposed rules dealing with this subject, and a discussion of the 
problems involved. 


JUSTICE FOR THE Poor 


One of the most important of recent contributions on procedural 
law is a bulletin on “Justice and the Poor” by Reginald Heber 
Smith, Esq., of the Boston Bar, recently issued by the Carnegie 





8 Order 25, Rule 5s. 

8° 16 Mica. L. REv. 69 (1917). 

87 28 YALE L. J. 1, 105 (1918). 

8° Micu. STAT., 1919, p.ooo. See 17 Micu. L. REv. 688 (1919). 

89 FLORIDA LAws, 1919, No. 75. ® 

Buz. XIV, 53. (1919) This matter is reprinted in the Mass. Law Quart., 
May, 1919, pp. 251-258. 
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Foundation for the Advancement of Teaching.“ Mr. Smith has 
had several years of experience at the head of the Boston Legal Aid 
Society and has investigated the work of legal aid societies through- 
out the United States. The bulletin has immediately received 
widespread and favorable comment in the daily press. Mr. Smith 
shows that the traditional machinery provided for the conduct 
of litigation is too cumbersome to effect justice in small causes, too 
slow, and especially too expensive. The result is practically the 
closing of the doors of the courts to the poor, with the result that the 
unscrupulous, whether rich or poor, are enabled to prey with im- 
punity upon them. Special agencies must be employed if justice 
is to be administered in small causes. Mr. Smith discusses the 
agencies which to some extent have been employed — small claims 
courts, conciliation, arbitration, domestic relations courts, admin- 
istrative tribunals, administrative officials, assigned counsel, public 
defenders, and legal aid organizations. There is no branch of the 
law of procedure which more urgently requires the attention of all 
who have at heart the administration of justice and the well-being 
of the nation. 
Austin W. Scott. 


Harvarp LAw SCHOOL. 





% But. XIII (1919). 
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BILLS AND NOTES 


A VERY important addition to the textbooks on this topic is 

the third edition of Joseph D. Brannan’s Negotiable Instru- 
ments Law, which has just been published. This annotates the 
statute with all the decisions through volumes of the reports which 
are specified in the preface, and contains very valuable discussion 
of ambiguous sections of the Act and of erroneous cases. It will 
be reviewed at length in an early issue of this REVIEW. 

Interesting light on the origin of the Uniform Act is thrown by 
the Central Law Journal,’ which reprints a circular letter sent out 
on August 20, 1886, by the Committee on Correspondence of the 
Alabama State Bar Association, suggesting uniform state legisla- 
tion, beginning with the law of negotiable instruments. The letter 
suggested the adoption of the English Bills of Exchange Act with 
changes in formal matters. : 

During the year, no state has enacted the Negotiable Instru- 
ments Law, but it is to be hoped that it will soon be adopted by 
the remaining two states, Texas and Georgia. When the Act has 
become general law in this country, perhaps courts will take 
judicial notice of its existence in other states, following the excellent 
example of the Connecticut Supreme Court a few years ago;? but 
at present the tendency is to presume that the common law is in 
force until the existence of the Act is proved by evidence.* This 
odd determination of our judges to remain in official ignorance of 
what every lawyer knows is strikingly illustrated by a recent 
Indiana case,* which held that a note made and payable in Georgia 
to the order of a named payee was non-negotiable, because it was 
not alleged in the complaint that the Statute of Anne was adopted 
in Georgia, and hence it must be assumed that all promissory 





1 88 CenrT. L. J. 329, 330 (1919), contributed by Frederick G. Bromberg, chairman 
of the committee mentioned. 

2 Gleason v. Thayer, 87 Conn. 248, 87 Atl. 790 (1913). 

5 Demelman v. Brazier, 193 Mass. 588, 79 N. E. 812 (1907); Bank of Laddonia 
v. Bright-Coy Commission Co., 139 Mo. App. 110, 120 S. W. 648 (1909). 

* Crume »v. Brightwell, 122 N. E. (Ind. App.) 230 (1919). 
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notes were non-negotiable as under ‘‘the customary law mer- 
chant.” The same judicial trust that the common law exists every- 
where led a New York judge to say of drafts governed by the laws of 
the Argentine Republic, “Presumably those laws are in accord 
with the law merchant as recognized in this jurisdiction, but it 
may be that the law of Argentina is different from our law.’ 


CoNFLICT OF LAWs 


In the New York case just cited,® bills were drawn upon a New 
York bank in Argentina by its Buenos Aires branch and delivered 
to the payee in good faith, but in return for money which he had 
obtained from various persons by fraud. The Court of Criminal 
Proceedings of Buenos Aires, having jurisdiction over the par- 
ticular crime and the defendant, issued an order enjoining the 
bank from paying the drafts anywhere in the world, unless pre- 
sented by bona fide holders for value. The bank pleaded this in- 
junction as a defense to an action brought in New York by an 
indorsee, but the defense was held demurrable as not binding the 
plaintiff, even if not a holder for value. The defendant had leave 
to plead the actual facts of the alleged fraud, which the court 
intimated would be a good defense, but this seems doubtful in 
an action at law in view of the doctrine of Prouty v. Roberts,’ 
which is followed in New York cases,*® that a maker, drawer, or 
accepter cannot set up in a law court the equities of other persons. 
If, however, the defense can be raised, it would seem that the 
Argentina adjudication of the payee’s equitable rights should be 
conclusive on the plaintiff if not a holder in due course, because 
he would be privy to the payee. 

A difficult question of priority in property securing several notes 
is raised by a Mississippi decision.? A, a Louisiana corporation, 
made ten notes to its own order, payable in Mississippi, indorsed 
them in blank, and delivered them to B, a Mississippi bank, with 





5 Scura v. National City Bank of New York, 107 N. Y. Misc. 93, 177 N. Y. Supp. 
75, 79 (1919), per Lehman, J. 

6 See note 5, supra. 

7 6 Cush. (Mass.) 19 (1850). 

8 Warren v. Haight, 65 N. Y. 171 (1875); City Bank ». Perkins, 29 N. Y. 554 
(1864); Brown »v. Penfield, 36 N. Y. 473 (1867). Contra, Owen »v. Evans, 134 N. Y. 514, 
31 N. E. 999 (1892). See 31 Harv. L. REv. 1141, notes 122, 123. 

® Couret v. Conner, 79 So. (Miss.) 230 (1918). 
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a vendor’s lien and mortgage on Louisiana lands as blanket security 
for all ten notes. B was indebted to C, a Louisiana bank, and 
wrote offering to substitute some of A’s notes for other collateral 
of B’s held by C. C mailed its acceptance of this offer in New 
Orleans, and B accordingly sent three of A’s notes without further 
indorsement to C, but retained the mortgage. A and B both 
became insolvent, and the mortgaged property was insufficient to 
cover all the notes. B’s receivers contended that B and C should 
share pro rata in the proceeds of the land under Mississippi law, 
while C claimed priority under Louisiana law, by which if the 
holder of a claim secured by lien assigns a part of it, he will not be 
permitted to compete with his assignee in the proceeds of the 
property if insufficient to pay both in full. It was held that 
Louisiana law governed on the ground that the offer to give col- 
lateral was accepted there, but there is a vigorous dissent favoring 
the application of Mississippi law on the ground that the notes were 
payable in Mississippi. It would seem that Mississippi law should 
govern, since the Jex fori determines questions of distribution. 

A recent article in the Central Law Journal by O. C. Brown 
deals with this same question, — “Rights to Priority in Distribu- 
tion of Proceeds of Mortgaged Property Among Assignees of Notes 
Secured by One Mortgage.” ’° 

Professor Ernest G. Lorenzen of Yale University has published 
a treatise on ‘‘The Conflict of Laws Relating to Bills and Notes, 
Preceded by a Comparative Study of the Law of Bills and Notes,’’” 
and also an article on “ Moratory Legislation Relating to Bills and 
Notes and the Conflict of Law.”’” 


FORMAL REQUISITES OF NEGOTIABILITY 


It is usually desirable that commercial instruments understood 
by business men to be negotiable should be held so by the courts. 
Certificates of deposit have usually been recognized as negotiable, 
and a recent Michigan case™® adopts this view. The limitation, 





10 88 CENT. L. J. 446 (June 20, 1919). 

11 New Haven: Yale University Press. 1919. pp. 337. Reviewed in 32 Harv. 
L. REv. 983. 

2 28 YALE L. J. 324-386 (February, 1919). 

13 White v. Wadhams, 170 N. W. (Mich.) 60 (1918); noted in 17 Mic. L. Rev. 
419. 
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“subject to the rules of the savings department,” was held not 
to render the promise payable out of a particular savings depart- 
ment fund or otherwise conditional. The Uniform Acts as to 
bills of lading and warehouse receipts have made those documents 
negotiable, though not payable in money, and a similar statutory 
extension has been made in Kentucky as to tobacco warehouse 
receipts. Such instruments are not, however, within the Negotiable 
Instruments Law." 

A bill or note must be unconditional, and it is often difficult 
to determine whether a memorandum on the instrument consti- 
tutes a condition. A note, otherwise unobjectionable, stated that 
it was given to reimburse the payee for a specified certificate of 
deposit maturing with the note. The Supreme Court of Ala- 
bama® held that this made the payment of the note conditional 
on the payment of the certificate of deposit. Three out of seven 
judges dissented, on the ground that there was only “‘a statement 
of the transaction which gives rise to the instrument” under 
section 3, subsection 2 of the Negotiable Instruments Law. It 
has been suggested"* that this same subsection of the Act validates 
chattel notes, which provide that the title of a chattel shall remain 
in the payee until payment, and this view is taken by a recent 
case in Oklahoma.!” Probably, however, a state like Massachusetts, 
which held chattel notes conditional at common law,!* would not 
regard this clause of the Uniform Act as sufficiently specific to 
change the local law. 

A negotiable instrument must be payable in money, for since 
it is intended to serve as a substitute for money, the holder must 
-be able at maturity to convert it into a medium of exchange with 
which he can go at once into shops or elsewhere and buy what he 
wishes. It is obvious that an instrument payable in goods would 





14 Kirkpatrick v. Lebus, 211 S. W. (Ky. App.) 572 (1919), construing Ky. Srar., 
section 4814a, subsection 3. Vannett v. Reilly-Herz Automobile Co., 173 N. W. 
(N. D.) 466 (1919). 

46 Sacred Heart Church Building Committee v. Manson, 82 So. (Ala.) 498 (1919). 
One of the majority concurred partly on the ground that the plaintiff was not a holder 
in due course even if the note was negotiable. 

16 By Judge: Lyman D. Brewster. See his article in BRANNAN’s NEGOTIABLE 
INSTRUMENTS, 3 ed., 437, and comments by Dean Ames and Charles L. McKeehan, on 
pages 421, 447, 477. 

17 Welch v. Owenby, 175 Pac. (Okla.) 746 (1918). 

18 Sloan v. McCarty, 134 Mass. 245 (1883). 
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not have that advantage, although persons might be found who 
would be willing to accept the goods in barter for commodities or 
services. In the same way, an instrument payable in foreign coin 
is not negotiable,!® although some persons might consent to take 
it in payment. However, it is immaterial that the money is foreign 
at the forum or the place of making if it circulates as legal tender 
or with equivalent freedom at the place of payment.” Foreign 
paper money, in which a government promises its own coin to 
pay bearer in its own country, falls within the same principle, 
and has recently been held negotiable in New York.” The de- 
cision goes largely on the unnecessary and incorrect ground that 
foreign money is money in this country. The limited and uncertain 
willingness to receive it takes it out of that category. An interest- 
ing question arises —Is foreign specie, though neither money 
nor negotiable paper, a chattel current, so that a bona fide pur- 
chaser thereof from a thief will be protected? The New York 
case so holds, and this seems correct. It is probable that coins 
cease to be current when they no longer circulate anywhere, and 
that the bona fide purchaser of a Cyzicene stater on an Attic obolus 
would be obliged to return it to the victim of theft. 

Certainty of time is clearly violated by a note reading “One 
day after date I promise to pay . . . to be paid at my death.” 
It has been suggested™ that the note might have been construed 
as valid by the insertion of “‘or,’”’ but such a method would throw 
commercial paper into the vague realm of testamentary interpreta- 
tion, and mislead prospective purchasers into buying freak instru- 
ments with the hope of a liberal judicial construction which might 
not be given. Whatever the hardship in individual cases it is 
much more just in the end to brand all uncertain instruments as 
bad. Furthermore, a note payable “‘one day after date or at my 
death” is also uncertain,™ for which is its maturity for purposes of 
presentment and notice, letting in equities, etc.? 





19 Thompson v. Sloan, 23 Wend. (N. Y.) 71 (1840); contra, St. Stephen Branch Ry. 
Co. v. Black, 2 Hannay (N. B.), 139 (1870); Hogue v. Williamson, 85 Tex. 553, 22 S. W. 
580 (1893). 

20 Black v. Ward, 27 Mich. 191 (1873). 

%1 Brown v. Perera, 176 N. Y. Supp. 215 (1918). 

2 Zimmerman v. Zimmerman, 262 Pa. 540, 106 Atl. 7” (1919). 

23 In 17 Micu. L. REv. 702 (1919). 

% Such a note was, however, held negotiable in Conn 2. Thornton, 46 Ala. 587 (1871). 
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The most unsettled portion of the law of formal requisites relates 
to acceleration provisions in time paper by which maturity is 
hastened by some specified contingency. A recent article on this 
topic® takes the position that such provisions do not impair ne- 
gotiability if there is an ultimate definite maturity and payment 
can be accelerated only by the performance of an act regularly 
incident to the collection of the paper. This view may be illus- 
trated by several late cases. A note payable “on demand... or 
at the settlement of my mother’s estate” is not negotiable, since 
the ultimate maturity, the settlement, is not definite. On the 
other hand, bonds payable February 1, 1952, which may be- 
come due at once in the option of the bondholders upon default 
in the payment of interest are held negotiable.” It is worth 
noting that § 2(3) of the Negotiable Instruments Law validates 
installment instruments accelerated by default of interest, but 
does not specifically mention such provisions in non-installment 
instruments. Yet the Supreme Court of California?® has taken 
advantage of the Act to hold an instrument with such a provision 
negotiable, and has declared its intention to disregard decisions 
under the California Code which took a hostile attitude toward 
acceleration provisions in general.” Another important decision 
in Oregon*® holds negotiable a note payable in five years, “due if 
ranch is sold or mortgaged.” ‘This is construed to give the holder 
an option to accelerate if the contingency occurs. The court dis- 
tinguished earlier Oregon cases*! of chattel notes, declared non- 
negotiable because of a provision for acceleration “if the holder 
deems himself insecure,”*®? on the ground that the acceleration 





% “ Acceleration Provisions in Time Paper,” Z. Chafee, Jr.. 32 Harv. L. REV. 747 
(1919). 

% McQuesten v. Spalding, 120 N. E. (Mass.) 850 (1918). 

27 Higgins v. Hocking Valley Ry. Co., 177 N. Y. Supp. 444, 452 (1919). 

28 Utah State Nat. Bank v. Smith, 179 Pac. (Cal.) 160 (1919). See 7 Cat. L. REv. 263 
(1919), which interprets the case as forecasting a liberal construction of the California 
Negotiable Instruments Law, although the court is construing the Utah Uniform Act. 

29 An example of the narrow view is Crocker National Bank v. Byrne, 173 Pac. 
(Cal.) 752 (1918). See 6 Cat. L. Rev. 444 (1918). A more recent case is Mathews 
v. Wilson, 175 Pac. 647 (Cal. App. 1918). 

30 Nickell v. Bradshaw, 183 Pac. (Ore.) 12 (1919). 

1 Reynolds v. Vint, 73 Ore. 528, 144 Pac. 526 (1914); Western Farquhar Machinery 
Co. v. Burnett, 82 Ore. 174, 161 Pac. 384 (1916). 

*® See an argument for the negotiability of such notes in 32 Harv. L. REv. 773-777- 
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clauses were there ‘“‘entirely under the control of the holder and 
completely dependent upon his whim or caprice independent of 
any act of the maker.” This justification of the earlier cases does 
not seem valid, since an ordinary demand note is even more under 
the control of the holder and yet is negotiable. It is to be hoped 
that the recent decisions mark a more liberal attitude in the West 
toward acceleration provisions. 

Other decisions support the views of the article just mentioned,* 
that a purchaser who knows that an act of acceleration has taken 
place is a purchaser of dishonored paper subject to equities;* 
that one who is ignorant of such act is a holder in due course if 
he buys before the ultimate maturity;* and that in the absence 
of acceleration the Statute of Limitations runs from the ultimate 
maturity.2” The statement, frequent in acceleration instruments, 
that certain collateral is pledged for the payment of the particular 
note and all other liabilities, is properly held in a Louisiana case 
not to impair negotiability.** Dawkins, J., summed up this whole 
topic well: 


“The tendency of modern jurisprudence is to get away from the 
rigid rules of interpretation which seem to have prevailed when the 
famous expression of Chief Justice Gibson that ‘a negotiable bill or 
note is a courier without luggage’ — was coined. The law of negotiable 
instruments, as a part of the law merchant, is based upon the necessities, 
usages, and customs of business, and must develop with it. Whenever 
the additional stipulations are merely in aid of the collection of the note, 
and do not constitute an undertaking to give or do something else 
foreign to that end, they do not destroy negotiability.” 





% Nickell ». Bradshaw, 183 Pac. (Ore.) 12, 18 (1919). 

% See 32 Harv. L. REv. 747, 757, and passim. 

% Marion Nat. Bank v. Harden, 97 S. E. (W. Va.) 600 (1918), series of notes. See 
32 Harv. L. Rev. 764-770. 

% Citizens’ Nat. Bank of Glenwood Springs ». First Nat. Bank of Portland, Ore., 
182 Pac. (Colo.) 12 (1919), unknown dishonor of check. See 32 Harv. L. REv. 76r. 

87 McCarty-Goodsman, 167 N. W. (N. D.) 503 (1918), series of notes, annotated 
in L. R. A. 1918 F, 169; McQuesten v. Spalding, 120 N. E. (Mass.) 850 (1918), due 
at a time accrued or on demand. See also Gaston v. Boston Penny Savings Bank, 
123 N. E. (Mass.) ror (1919), as to liability for interest accruing after the act of 
acceleration. 

88 Farmers’ & Merchants’ Bank v. Davies, 80 So. (La.) 713 (1919), not an accel- 
eration case. See 32 Harv. L. Rev. 780. Cf. Hibernia Bank v. Dresser, 132 La. 
$32, $43, 61 So. 561 (1913). 
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Additional references to recent annotations on formal requisites 
are given in a footnote.* 


LIABILITY OF INDORSERS 


The great diversity of rules at common law as to the obligation 
of an anomalous indorser was supposedly ended by the Negotiable 
Instruments Law.” Nevertheless, some jurisdictions “ have thrown 
the law back into its old confusion by treating the Act as stating 
only a presumptive liability, which can be rebutted by parol evi- 
dence that the indorser intended to be liable in the same capacity 
as he used to be at common law in that locality. Thus Alabama 
has lately impaired the uniformity of the Act by holding the in- 
dorser a co-maker.“” However, Michigan has refused to vary the 
obligation of the Act by parol evidence which was offered to prove 
that the indorser was not to be liable at all,® and Illinois“ and 
Missouri® show a strong inclination toward the — of ex- 
trinsic proof. 

Notice of dishonor need not be given to an stein in- 
dorser, but if two men buy a chattel, and one of them makes a 
note which the other indorses, the latter is not accommodated; “ 
and there is no presumption that an officer of a corporation who 
indorses a note made by it is accommodated.” The question to 
whom notice of protest or of dishonor should be given in the event 
of the party entitled thereto has lately been annotated.* 

The extent of the liability of an indorser without recourse has 
been recently discussed,“ and it has been held that an indorser 

89 Negotiability as affected by provision in relation to interest or discount, 2 A. L. 
R. 139; 87 Cent. L. J. 339. Validity of instrument for payment of money as affected 
by mere fact that payment is postponed until death, 2 A. L. R. 1471. 

© §§ 63, 64. 

“| Haddock, Blanchard & Co. v. Haddock, 192 N. Y. 499, 85 N. E. 682 (1908); 
Hunter v. Harris, 63 Ore. 505, 127 Pac. 786 (1912); Mercantile Bank of Memphis 
v. Busby, 120 Tenn. 652, 113 S. W. 390 (1908). 

# Long v. Gwin, 80 So. (Ala.) 440 (1918). 

Cooper v. Sonk, 201 Mich. 655, 167 N. W. 842 (1918); annotated in 87 CENT. 
L. J. 119; 28 YALE L. J. 187. 

# Tucker v. Mueller, 287 Ill. 551, 122 N. E. 847 (1919). 

“ Overland Auto Co. v. Winters, 210 S. W. (Mo.) 1 (1919); accord, Stephens ». Bowles, 
206 S. W. (Mo. App.) 589 (1918). 

# Tucker v. Mueller, supra, note 44. 

# Overland Auto Co. v. Winters, supra, note 45. 

@7A.L. R. 474. 49 29 YALE L. J. 102; 2A. L. R. 216. 
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‘without recourse in any way”’ nevertheless warrants the maker’s 
signature to be genuine,*° a result seriously open to question. 


TRANSFER OF LEGAL TITLE 


The natural inference from the language of a negotiable instru- 
ment is that any person within the terms of the promise or order is 
owner thereof. Hence, if the promise runs to bearer, any bearer 
would seem to be the promisee, however bad his moral character. 
If this. view be right, notwithstanding frequent statements to the 
contrary in cases and textbooks, a thief may have legal title." A 
Massachusetts case tends to support this proposition. Bonds were 
stolen and delivered to innocent brokers, who sold them and paid 
over the proceeds to the thief. The brokers were held not to be 
liable to the former owner for conversion.” If the thief has merely 
a power to give title to a bona fide purchaser, it is hard to see why the 
brokers should have been protected, any more than if they had 
made a similar sale of a stolen chattel.** They themselves could not 
claim immunity as holders in due course. It is true that the for- 
mer owner’s right to recover the bonds was here cut off by a purchase 
in good faith, but it is not likely that the result would have been 
different if the brokers had sold to a buyer who had notice of the 
theft. 

A dummy indorsee is a common device to avoid publicity in 
litigation for the real owner. He clearly has legal title, and is 
usually held entitled to sue even in code states. A lower New 
York case seems wrong in holding that he is neither a real party 
in interest nor an express trustee. Conversely, one who is not 
within the description of the instrument should not'be allowed to 
sue. Yet a plaintiff who paid value for a negotiable note, payable 
to a third party, to whom the plaintiff expected to negotiate it 





5° Miller v. Stewart, 214 S. W. (Tex. Civ. App.) 565 (1919), not N. I. L. See also 
Schmidt v. Pegg, 172 Mich. 159, 137 N. W. 524 (1912). 

51 See “Rights in Overdue Paper,” Z. Chafee, Jr., 31 Harv. L. Rev. 1104. An 
instance of the contrary view is Brown v. Perera, 176 N. Y. Supp. 215 (1918). 

8 Pratt v. Higginson, 230 Mass. 256, 119 N. E. 661 (1918). See 28 Yate L. J. 175. 
Accord, Spooner v. 8 Holmes, 102 Mass. 503 (1869). 

8 Coles v. Clark, 3 Cush. 399 Mass. (1849); see also 50 L. R. A. (N. S.) 52, note. 

 y Ames, CASES ON BILLS AND NOTES, 323, 324. 

© Clark v. Dada, 183 App. Div. 253, 171 N. Y. Supp. 205 (1918). 
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but failed, was allowed to recover from the maker on the note.® 
An action in money had and received was the only proper remedy. 


DEFENSES 


It has already been stated *’ that a defendant in an action at 
law on a negotiable instrument should not be allowed to set up 
the equity of another person. He should either get express authority 
from that person to defend in his behalf, or else interplead that 
person and the plaintiff, as in Bathgate v. Exchange Bank of Chula,** 
which held that the drawee bank of a check certified by the drawer 
and delivered in pursuance of an executory contract could inter- 
plead drawer and payee, after a dispute had arisen between them 
as to faithful performance of the contract. 

Real defenses are nowhere mentioned or provided for in‘ the 
Negotiable Instruments Law. Section 57, in making the holder 
in due course ‘free from any defect of title in prior parties,’ might 
be held to abolish real defenses. Since “‘illegality”’ is specifically 
stated in section 55 to be a defect of title, there is a strong argument 
that statutes making instruments void for usury and gaming are 
impliedly repealed by the Uniform Act.*® The weight of authority, 
however, holds that those statutes are still in effect, and New York 
has been added to the jurisdictions so holding.® Collin, J., contends 
that the legislature did not intend by a commercial act to repeal 
criminal penalties, and that the usurious instrument is not a ne- 
gotiable instrument at all, so that it is not affected by the Ne- 
gotiable Instruments Law. This last point is not wholly sound, 
for an indorser of such an instrument is clearly within the Act. 
The first point has more force. It may also be urged that there is 
here not merely a defect of title, but no title at all. If the majority 
view is correct, an express repeal of these real defenses is desirable, 
for usury and gaming are not sufficiently dangerous to society to 





5 Sutherland State Bank 2. Dial, 170 N. W. (Neb.) 666 (1919); see 28 YALE L. J. 
695 in support of the case. ; 

57 Page 256, supra. 

58 205 S. W. (Mo. App.) 875 (1918). 

59 See BRANNAN’S NEGOTIABLE INSTRUMENTS LAW, 3 ed., 184. 

69 Sabine v. Paine, 223 N. Y. 401, 119 N. E. 849 (1918), annotated in 28 YALE L. J. 
85, 4 CornELL L. Q. 44. Quaere on same point, Stevens v. Freund, 171 N. W. (Wis.) 
goo (1910). 
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make it necessary to allow defendants who actually participated 
in the crime to avoid paying innocent purchasers for value. 

Consideration is presumed from the execution of a bill or note, 
but want of consideration is an equitable defense. The require- 
ments of consideration are, however, less rigid than in a simple 
contract. Thus an ordinary promise in writing to pay the ante- 
cedent debt of another would be unenforceable, but a time note has 
been held binding, though the only consideration besides such a debt 
is the vague agreement of the payee to extend credit.“ A stricter 
view is taken in a Minnesota case, in which an advance of money 
to the maker was held insufficient consideration for time notes 
covering both the advance and an antecedent debt of the maker’s 
son. In any case, the actual discharge of the antecedent debt by 
the new obligation is good consideration.® 

Absence of consideration was not allowed as a defense to a re- 
ceiver’s suit on a note delivered gratuitously to a bank as payee 
for the purpose of deceiving the bank examiner.“ Because of 
‘public policy the maker must perform his obligation, just as in 
other cases public policy is a reason for non-performance. 

The serious risk run by an agent in signing a note on behalf of 
his principal is shown by Schuling v. Erwin.® A note was signed 
“Trustees of the Second Christian Church, A, B Chairman, C.” 
The church, which was incorporated, authorized the note and 
used the money for a building. The plaintiff sued the church at ma- 
turity, got judgment, but collected very little. It was held, with 
dissent, that the trustees were personally liable, under section 20 of 
the Negotiable Instruments Law, on the ground that they signed 
“without disclosing their principal.” Yet the principal is plainly 
the church, and the instrument certainly fulfills the requirement 
of section 20, ‘‘Where a person adds . . . words indicating that 
he signs . .. in a representative capacity, he is not liable on 
the instrument if he was duly authorized.” The decision is one 
more example of what Mr. Brannan calls “the unnecessary and 
unpardonable confusion caused by the failure of some of the courts 





61 American Brass & Copper Co. v. Pine, 173 N. Y. Supp. 147 (1918). 

® Luing v. Peterson, 172 N. W. (Minn.) 692 (1919), noted in 29 YALE L. J. 116. 
83 Howard v. Rhodes, 81 So. (Ala. App.) 362 (1918). 

64 Niblack v. Farley, 122 N. E. (Ill.) 160 (1919). 

®& 169 N. W. (Iowa) 686 (1918); criticized adversely in 28 Yate L. J. 613. 
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to exercise a little common sense and to recognize mercantile 
usage.”” 

After the existence of a defense is discovered by the maker, 
what steps must he take to preserve it? If he gives a renewal note 
after learning that the payee’s representations in obtaining the 
original note were fraudulent, he is held to be precluded from 
setting up the fraud.®” On the other hand, he may safely continue 
to pay interest, according to an Iowa case, which contains an 
extensive discussion of waiver. In this case there is said to be 
neither waiver nor estoppel, for the maker does not intend to 
abandon his right and does not lull the payee into security. How- 
ever, the payment of coupons on a twenty-year bond with knowl- 
edge of a defense might well bar the maker from setting it up at 
maturity even against a holder with notice, who was thus misled 
into purchasing. 


Fictitious PAYEES, ALTERATION, FORGERY 


Frauds of this type may be set up as defenses or as a basis for 
affirmative relief, so that it is convenient to group them separately. 

Under section 9 (3) of the Negotiable Instruments Law an instru- 
ment is payable to bearer if ‘‘ payable to a fictitious or non-existing 
person and such fact was known to the person making it so payable.” 
The final clause raises at least two difficulties. Must the knowledge 
be actual or may it be imputed? Certainly if the drawer or maker 
is a corporation, it cannot be actual, and the intention of the agent 
who signs the instrument to pick out a fictitious payee is decisive.* 
Doubtless, the same principle would govern if the agent signed 
on behalf of a natural employer. Is the intention of any agent 
other than the actual signer significant? In Robertson v. Bras- 
field™ a loan broker applied to the plaintiff for a loan to D. W. 
Johnson, a non-existent person, as the broker alone knew. The 
plaintiff agreed to make the loan through the broker, who had 





6 BRANNAN’S NEGOTIABLE INSTRUMENTS Law, 3 ed., 70 ff., citing cases contra 
i to Schuling v. Ervin, such as Jump ». Sparling, 218 Mass. 324, 105 N. E. 878 (1914). 
67 Enslen v. Mechanics & Metals Nat. Bank of New York, 255 Fed. 527 (C.C.A., 
5th, 1919). 
6 Ford v. Ott, 173 N. W. (Iowa) 121 (1919). Whether waiver exists is doubtful. 
See WaIvER DisTRIBUTED, JoHN S. Ewart, Cambridge, Harvard Univ. Press, 1917. 
69 Snyder v. Corn. Exchange National Bank, 221 Pa. 599, ™ Atl. 876 (1908). 
7 79 So. (Ala.) 651 (1918). 
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represented him in several previous loans, and sent him a check 
to Johnson’s order on receipt of a mortgage and notes purporting 
to be signed by Johnson. The broker indorsed the check and the 
drawee paid it. The plaintiff now sues the drawee to recover 
his deposit. The defendant contended that the broker was the 
plaintiff’s agent so as to make the principal chargeable with his 
knowledge; but the majority held otherwise, on the ground that 
the broker was acting fraudulently and knew the fact before the 
agency began, even if he was the plaintiff’s agent. The plaintiff 
accordingly recovered, one judge dissenting. A second difficulty 
is, who is the person who makes the instrument payable to a 
payee, —the clerk who after investigating the creditors of a 
corporation and the amount due them prepares the checks, or 
the treasurer who goes through the mechanical task of signing his 
name, trusting in the honesty of the clerk for all essential details? 
The better view would seem to be that the signer does after all 
create the instrument and should determine who owns it,” and 
that any attempt to decide how far the treasurer uses his mind 
in examining the payee’s name on a check and how far he uses his 
hand only would lead to endless fine distinctions. There is, 
however, some authority the other way, in a New York case 
where the check was mailed to the fictitious payee and reached 
the clerk who had hired a letter-box in the false name.” The con- 
flict is reflected in three recent decisions in lower New York courts,” 
each with a dissenting opinion. If the fictitious name is filled in 
by the clerk in a blank check delivered to him by the depositor, 
the check is of course payable to bearer, since the clerk has been 
empowered to complete it.” 

A material alteration avoids an instrument.” An erasure of 
a statement of the transaction giving rise to the instrument is not 





” Jordan Marsh Co. v. National Shawmut Bank, 201 Mass. 397, 87 N. E. 740 (1909). 

” Hartford v. Greenwich Bank, 157 App. Div. 448, 142 N. Y. Supp. 387, 2 JJ. 
diss. (1913); aff’d by memo, 215 N. Y. 726, 109 N. E. 1077 (1915); called “a border 
line case” in United Cigar Stores Co. v. Am. Raw Silk Co., infra. 

7 Not payable to bearer — United Cigar Stores Co. ». Am. Raw Silk Co., 184 App. 
Div. 217, 171 N. Y. Supp. 480 (1918); National Surety Co. v. National City Bank 
of Brooklyn, 184 App. Div. 771, 172 N. Y. Supp. 413 (1918). Payable to bearer — 
P. & G. Card & Paper Co. v. Fifth Nat. Bank, 172 N. Y. Supp. 688 (1918). 

™ Edelen v. Oakland Bank of Savings, 178 Pac. (Cal. App.) 737 (1918). 

%N. I. L. § 124. 
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material,” since it does not affect the obligation as a condition 
or otherwise. Adding a party to the instrument is clearly material 
under section 125 of the Act,” although there was a conflict at com- 
mon law.’® Although the Act allows “‘a holder in due course, not a 
party to the alteration,” ’® to recover according to the original tenor 
of the instrument, a person who altered the instrument innocently 
would seem to fall outside this protection, in spite of the fact that 
he could recover at American common law.®® An Oregon case,* 
however, takes the position that the payee making such an alter- 
ation can surrender the note and sue upon the original debt. 
Another problem under this clause is the liability of an accommoda- 
tion indorser if the instrument was altered by the maker before 
delivery to the payee. It has been held that he is not liable at all 
since there was no “original tenor” when there was no enforceable 
obligation.*? Opposing decisions have more justly construed “orig- 
inal tenor” as meaning original form, and compelled him to pay 
accordingly. In a recent South Carolina case * the maker’s agent 
could not get the original payee to discount the note, and sub- 
stituted the name of the plaintiff, who discounted it. The court 
assumed for the purposes of the case that the plaintiff was a holder 
in due course, although inclined to believe that the apparent 
nature of the alteration prevented this, and held that he could 
not enforce the note according to the original tenor, since the 
plaintiff would have no title to the note as it first read, and the 
alteration “deprived the contract of all legal validity in its in- 
ception.” It is not necessary to agree with this last reason in 
order to regard the decision as right on the facts, for the plaintiff 





% Mason ». Shaffer, 96 S. E. (W. Va.) 1023 (1918). 

7” Bank of Commerce of Sulphur, Oklahoma v. Webster, 172 Pac. 942 (1918). 

% See note in L. R. A. 1918 F, 698. 

79 N. I. L. § 124. 

80 BRANNAN’S NEGOTIABLE INSTRUMENTS LAW, 3 ed., 338, citing some cases conira: 
Donneybrook State Bank v. Corbett, 37 N. D. 87, 163 N. W. 275 (1917); Jeffrey v. 
Rosenfeld, 179 Mass. 506, 61 N. E. 49 (1901); Edington ». McLeod, 87 Kan. 426, 
124 Pac. 163 (1912). 

8 Catching v. Ruby, 178 Pac. (Ore.) 796 (1919). 

& First Nat. Bank v. Gridley, 112 App. Div. 398, 98 N. Y. Supp. 445 (1906). 

8 Thorpe v. White, 188 Mass. 333, 74 N. E. 592 (1905); Packard ». Windholz, 88 
App. Div. 365, 84 N. Y. Supp. 666 (1903), semble, aff’d without opinion, 180 N. Y. 
549, 73 N. E. 1129 (1905). 

% Muse v. Clark, 98 S. E. (S. C.) 850 (1910). 
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was not within the description of the original instrument and so 
could not enforce it. 

A bank which pays an altered check cannot ordinarily charge 
the depositor’s account, except according to the original tenor of 
the instrument, because it has not performed his order. The 
doctrine of the early English case of Young v. Grote,® that the 
depositor must stand the loss when the alteration was caused by 
his negligence, has been adopted by the House of Lords in a recent 
decision already discussed in this Review.®” Although the Judicial 
Committee of the Privy Council had previously denied that such 
was the law of the British Empire,** that body is not bound to 
follow its own decisions ** and will probably reverse itself at the 
first opportunity. The doctrine of Young v. Grote is also law in 
many American jurisdictions,*® and is extended to the depositor’s 
negligent failure to examine his bank balances and thus discover 
the fraudulent alteration.*' Some states recognize a general duty 
of care of one signing negotiable paper toward all persons having 
business dealings with the instrument, and not merely a special 
duty between depositor and bank. Thus one who signs a note 
supposing it is a different kind of document is ordinarily not 
liable,” but if he fails to read it he may be held.* This question 
of fraud preventing the inception of contract is discussed in a 
recent issue of the Columbia Law Review.“ 

If an indorsement of a check to a collecting eadd is forged or 
made by an agent of the true owner without authority, the bank 
is wrongfully dealing with the check and should be liable to the 





% For a recent case, see East St. Louis Cotton Co. v. Bank of Steele, 205 S. W. 
(Mo. App.) 96 (1918). 

% 4 Bing. 253 (1827). 

87 London Joint Stock Bank, Ltd., ». Macmillan, [1918] A. C. 777, noted in 31 
Harv. L. REv. 779, 145 L. T. 208, 35 L. Quart. Rev. 5. See also 28 YALE L. J. 414, 
17 Micu. L. REv. 427; 4 CorneELt L. Q. 46. 

88 Marshall v. Colonial Bank of Australia, Ltd., [1906] A. C. 559 (J. C.). 

89 Tooth v. Power, [1891] A. C. 284, 292 (J. C.); Ridsdale v. Clifton, 2 P. D. 276, 
306 (J. C. 1877). 

31 Harv. L. REv. 779. 

% California Vegetable Union ». Crocker National Bank, 174 Pac. (Cal.) 920 (1918), 
noted in 32 Harv. L. Rev. 287. 

%® Foster v. MacKinnon, L. R. 4 C. P. 704 (1869). 

% Twyman v. Avera Loan & Investment Co., 98 S. E. (Ga. App.) 239 (1918), is a 
recent instance. 

* 19 Cot. L. Rev. 145 (April, 1919). 
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true owner as a converter. The true owner may also, as in a 
recent Arkansas case,® ratify the collection, and sue the bank for 
money had and received to his use. The drawee bank which pays 
the check should also be liable to the true owner ® as a converter, 
though some decisions go on the ground that the improper payment 
is equivalent to acceptance. A strong minority denies recovery on 
the ground that there is no acceptance written on the instrument 
and no privity otherwise between the parties. Another Arkansas 
case *” has taken this view and distinguished the drawee from the 
collecting bank. : 3 

The right to recover money paid on forged instruments on the 
ground of mistake is a battle-ground of the law. The famous 
doctrine of Price v. Neal, that the drawer cannot recover money 
paid on a forged drawer’s signature, has been adopted in most states, 
though usually on grounds different from those put forward by 
Dean Ames,*® and is often stated to be codified by section 62 of 
the Negotiable Instruments Law, which says that “the acceptor by 
accepting . . . admits the existence of the drawer, the genuine- 
ness of his signature.”” South Dakota, however, which rejected 
Price v. Neal at common law, has refused to follow it under the 
Uniform Act, pointing out with much force that payment is not 
“accepting.” 1°° A more specific statute seems necessary to im- 
pose the doctrine upon an unwilling jurisdiction. 

If the drawee pays a bill of exchange in itself genuine but se- 
cured by a forged bill of lading, he cannot recover, and the English 
Court of Appeal has decided in Guaranty Trust Co. v. Hannay )™ 
that a reference in the bill of exchange to the goods does not 
alter this result in either English or American law. ‘The case was 
discussed in a recent number of this Review.’ Although the 





% Schaap »v. State Nat. Bank of Texarkana, 208 S. W. (Ark.) 309 (1918). Other 
cases are collected in the opinion and in Brapy on CuEcks, §§ 138-140. Contra, 
Tibby Bros. Glass Co. ». Farmers’ & Mechanics’ Bank, 220 Pa. 1, 69 Atl. 280 (1908). 

% BRADY ON CHECKS, § 136, collects the authorities for and against liability. 

% State, for use of Arkansas Penitentiary v. Bank of Commerce, 202 S. W. (Ark.) 
834 (1918). 

8 3 Burr. 1354 (1762). 9 In 4 Harv. L. REv. 297. 

100 First Nat. Bank of Pukwana ». Brule Nat. Bank of Chamberlain, 168 N. W. 
(S. D.) 1054 (1918). 

101 (1918) 2 K. B. 623 (C. A.). 

1 32 Harv. L. Rev. 560. See also 35 L. Quart. Rev. 124; 18 Cot. L. REv. 480; 
27 YALE L. J. 1046, 1077; Hannay ». Guaranty Trust Co., 187 Fed. 686 (1911). 
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United States District Court of Southern New York had decided 
differently in the same litigation, the Circuit Court of Appeals in 
the Fifth Circuit follows the English case in a suit involving a 
bill which reads “‘charge the same to account of against 214 B/C.” 
i.e. bales of cotton.” 


HoLpER IN DuE CouRSE 


By section 52 of the Act a holder in due course must satisfy four 
requirements. First, he must have bought the instrument when 
it was complete and regular upon its face. He is not, however, 
prevented from recovering by the previous existence of blank 
spaces unknown to him, which have since been filled in. The 
payee seems a holder in due course in such a situation and should 
be protected as much as an indorsee. Pennsylvania has recently 
so held?® in accordance with the weight of authority. In 
National Bank of San Mateo v. Whitney,” A, who was about to 
enter a hospital, left in the hands of the cashier of a bank, through 
whom previous loans had been negotiated, a blank note to be 
filled in by the cashier upon the order of A or his brother, then to 
be charged to A’s account and the proceeds applied to the credit 
of a corporation, of which A and his brother were officers. A few 
days later, without any instructions, the cashier filled in the blanks 
for $3,000, placed the note in the bank’s files, and caused it to be 
charged to A’s personal account, taking in return $3,000 in cash from 
the bank’s funds, which he misappropriated. It was held that the 
bank could not recover from A, on the grounds that there was no 
delivery by A so as to authorize the blanks to be filled, and that 
the bank had notice of the fraud through the cashier, its agent. 
The second ground alone seems correct.’ If the bank had in- 
dorsed the note for value to an innocent purchaser, he should have 
been able to recover. 

108 Hubbard Bros. & Co. v. Southern Pac. Co., 256 Fed. 761 (1919). 

104 See notes in L. R. A. 1918 D, 1064, 1918 E, 1042. 

10% Johnston v. Knipe, 260 Pa. 504, 103 Atl. 957 (1918); noted in 32 Harv. L. REv. 
855, and 28 YALE L. J. 197. 

106 See BRANNAN’S NEGOTIABLE INSTRUMENTS Law, 3 ed., references indexed sub 
“Payee, whether holder in due course.” 

107 180 Pac. (Cal. App.) 845 (1919). 

108 Other cases on imputed notice are State Bank of Morton v. Adams, 170 N. W. 


(Minn.) 925 (1919), and Coleman »v. Shortsville Wheel Co., 257 Fed. s91 (W. D. N. Y. 
1919). 
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On the requirement of value an important case is Kelso v. Ellis.1° 
B, who dealt in advertising specialties, furnished A, a merchant, 
with the scheme for a piano contest among A’s customers and 
agreed to deliver a piano which would serve as prize. A gave ne- 
gotiable promissory notes to B. B sent an order for the piano to 
C, a manufacturer, who had shipped several pianos to merchants 
on his account for similar contests and had received from him 
notes of merchants in payment. As B owed C $2,000 for former 
pianos, C did not ship any to A. A few days later B transferred 
A’s notes to C, which credited them on B’s general account as cash. 
C had no actual knowledge of the terms of the contract between 
A and B, but knew in general that B was engaged in the piano- 
contest business. C now sues A, who sets up want of value and 
good faith. The lower court directed a verdict for C. Pound, J., 
stated that A had a defense against B of partial failure of considera- 
tion. “The contest without a piano was like the play of Hamlet 
with the part of Hamlet left out.” He held that C paid value 
but had notice, and ordered a new trial. 

The point as to value was governed by section 25 of the Ne- 
gotiable Instruments Law, “An antecedent or pre-existing debt 
constitutes value.” New York had held at common law with 
several other jurisdictions that an instrument taken as collateral 
security for an antecedent debt or in conditional payment thereof 
was not taken for value, although absolute discharge of an ante- 
cedent debt constituted value. It was generally supposed that the 
Act abolished this minority rule, and several states formerly adopt- 
ing it have now held that all transfers for an antecedent debt are 
for value."° However, many cases in the lower New York courts 
continued to apply the New York common-law rule.™ It is pos- 
sible to reconcile the holding of Kelso v. Ellis with these cases 
if the payment was absolute, although it was probably conditional, 
and it is certainly true that the question of security for an ante- 
cedent debt was not involved. But the opinion of Pound, J., 
shows that the Court of Appeals regards the old New York law 
as entirely abrogated by the Act." 





109 224 N. Y. 528, 121 N. E. 364 (1918), noted in 19 Cox. L. REv. 218, 28 YALE 
L. J. 692. 

10 See 19 Cox. L. REV. 219. 

111 BRANNAN’S NEGOTIABLE INSTRUMENTS LAW, 3 ed., 104, 105. 

12 224 N. Y. 528, 121 N. E. 364, 366. 
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“The New York rule was so well established that the inertia of Cod- 
dington v. Bay™ carried it along for some distance before the external 
force of the Negotiable Instruments Law acted upon it... . Even in 
this court a dictum" . . . reveals the habit of bench and bar to look 
to cases rather than statutes for principles of commercial law until at- 
tention is sharply directed to the extent that the movement for uniform- 
ity of laws through legislation has been successful in New York and many 
other states. But it is perfectly clear that for the sake of uniformity 
New York has abrogated the rule which had been in force since the year 
1822.15 , . . Coddington v. Bay and section 51° of the Negotiable In- 
struments Law are irreconcilable in the mind of any candid student of 
the decisions in this and other jurisdictions.” 


The question of notice is also raised by Kelso v. Ellis.™’ The 
court held that there was evidence to go to the jury on this point. 
It is true that knowledge of an executory contract between the 
maker and the payee does not per se put an indorsee on inquiry 
of a possible breach,"* and that ordinarily with negotiable paper 
actual bad faith is necessary and not merely knowledge of facts 
which would cause suspicion in a reasonable man."° But “knowl- 
edge of such facts that his action in taking the instrument 
amounted to bad faith” constitutes notice; ° for instance, knowl- 
edge of trouble in collecting previous paper of the same parties.” 
It would even seem that notice may be conclusively presumed from 
knowledge of certain facts within standardized limits which the 
courts have held to constitute constructive notice despite the ab- 
sence of bad faith; for instance, when a partnership is the indorser 
of a note pledged for a personal debt of a partner, accommodation 
is shown, and similar problems arise with corporation paper.™ 

13 20 Johns. (N. Y.) 637 (1822). 

114 Bank of America v. Waydell, 187 N. Y. 115, 120, 79 N. E. 857 (1907). 

15 Citing Melton v. Pensacola Bank & Trust Co., 190 Fed. 126, 132, 111 C. C. A. 166 
(1911). 

16 This is the New York numbering for section 25 in the uniform draft. 

117 See 19 Cot. L. REv. 222 on this feature of the case. 

118 Producers’ National Bank v. Elrod, 173 Pac. (Okla.) 659 (1918), annotated in 
L. R. A. 1918 F, 1018: “Failure of executory consideration for bill or note as affect- 
ing purchaser with knowledge of the character of the consideration.” 

119°N. I. L. § 56, codifies the common law. 120 Tbid. 

121 Stevens v. Venema, 168 N. W. (Mich.) 531 (1918); annotated in L. R. A. 1918 F, 
1148, “What circumstances are sufficient to put a purchaser of negotiable paper on 
inquiry;” also in 4 Iowa L. B. 283. 

12 See L. R. A. 1918 F, 1163, “Right of one who takes commercial paper of cor- 
poration in payment for security for an individual debt of an officer.” 
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In Kelso v. Ellis the purchaser knew much more than the existence 
of the contract. It had itself prevented performance by refusing 
to deliver the piano. The question for the jury was one of bad 
faith rather than of constructive notice to an honest purchaser. 


“The relation between [B’s] order for the piano to be shipped by 
the plaintiff to the defendants, and the notes of defendants payable to 
his order, would, we think, under the circumstances, sustain a finding 
that ‘by the simple test of honesty and good faith’ it became the 
duty of plaintiff to inquire as to the real situation between [B] and the 
defendants.” 


The remaining requirement that a holder in due course must 
purchase the paper before it is overdue or dishonored, will be 
treated separately below. 

A defendant who sets up fraud or some other equity against an 
indorsee must also allege facts to show that the defendant is not 
a holder in due course. After the defendant has given evidence 
of his equity, the burden of coming forward with evidence of 
holding in due course rests on the plaintiff. However, the burden 
of establishing this issue by preponderance of evidence properly 
rests on the defendant, since he raises the issue by his affirmative 
defense. There was much confusion about this at common law, 
because of the ambiguity of the phrase ‘‘burden of proof,” and 
the same conflict persists in the interpretation of these words as 
used in section 59 of the Negotiable Instruments Law. The Act 
is usually construed to throw both burdens on the indorsee,! and 
the same principle is applied if the victim of fraud sues him in 
replevin to recover the instrument,™ or in equity to obtain its 
cancellation. A few decisions within the past year adopt the 
correct view.’ 





123 See BRANNAN’S NEGOTIABLE INSTRUMENTS LAW, 3 ed., 217. Recent cases are 
Metropolitan Discount Co. v. Baker, 97 S. E. (N. C.) 495 (1918); Atkins ». Brown, 208 
S. W. (Mo. App.) 502 (1919); Gebby ». Carrillo, 177 Pac. (N. M.) 894 (1918); Schmidt 
v. Benedict, 178 Pac. (Kan.) 444 (1919); Security State Bank of Wichita v. Seaunier, 
178 Pac. (Kan.) 239 (1919); Navajo-Apache Bank & Trust Co. v. Wakefield, 180 
Pac. (Ariz.) 529 (1919). . 

%4 Thompson »v. Clark, 178 Pac. (Okla.) 655 (1919). 

12 Tundean v. Hamilton, 169 N. W. (Iowa) 208; noted in 32 Harv. L. REv. 729. 

1% Downs v. Horton, 209 S. W. (Mo. App.) 595 (1919); noted in 88 Cenr. L. J. 
372, which fails to perceive the correct theory; Kenner v. Almon, 80 So. (Ala.) 449 
(1918); Citizens’ State Bank of Roundup ». Snelling, 178 Pac. (Mont.) 744 (1919). 
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OVERDUE AND DISHONORED PAPER 


In Gould v. Svendsgaard'”’ the transferee of a note after maturity 
was held subject to a set-off by the maker against the payee, which 
was reduced to judgment after the transfer. The lower court had 
held, not without authority,”* that the set-off had been merged 
in the judgment and could no longer be used, and that the judgment 
was not a defense because it was subsequent to the transfer. This 
unduly technical argument was wisely rejected, since merger 
should not work an injustice, and the judgment is but a new form 
of the old obligation. It is, of course, held in many jurisdictions 
that set-offs are not a defense to overdue paper in the hands of 
a transferee, but Minnesota permits them by statute.’ 

Paper is dishonored by failure to pay installments of principal, 
but not if interest is defaulted.“° This may not be due to the 
existence of a defense but only to temporary embarrassment, and 
should therefore not put a purchaser on inquiry. Minnesota 
formerly held a contrary view, but this has been questioned in a 
recent decision.!*! 

Cases on overdue checks are discussed later. 


EXTINGUISHMENT 


The payment of a note by an indorser does not ordinarily ex- 
tinguish it. There are two theories of the indorser’s position. 
One regards him as a purchaser of the instrument, having the 
rights of an ordinary indorsee, except that he is subject to any 
equities which existed against him during a prior ownership. In 
other words, a defrauding payee cannot better himself by passing 
the instrument through a holder in due course. This theory finds 
strong support in cases which allow even a drawee™ or an acceptor ™ 





27 170 N. W. (Minn.) 595 (1919); noted in 19 Cor. L. Rev. 157; 47 Wasu. L. 
REP. 396. 

128 The cases cited in the opinion are divided. 

129 Gen. STAT. MINN. 1913, §§ 5870, 7675. 

180 A recent case is Merchants’ Nat. Bank v. Smith, 96 S. E. (S. C.) 690 (1918). 
Fraser, J., dissenting. 

181 Lutgens v. Lutgens, 172 N. W. (Minn.) 893 (1919), semble. 

18 Swope v. Ross, 40 Pa. St. 186 (1861). e 

18 Attenborough v. Mackenzie, 25 L. J. Ex. 244 (1856). 
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or a maker ™ to hold as purchaser, and was undoubtedly accepted 
by the common law even as to an anomalous or irregular indorser.™ 
The other theory, in what is apparently a clumsy attempt to cover 
the exception above stated, holds that an indorser who pays is 
remitted to his former rights. This formulation takes care of the 
fraudulent payee, but it works great injustice to the anomalous 
indorser, because he had no “former rights” on the instrument. 
Yet this second view is apparently codified by section 121 of the 
Negotiable Instruments Law, though some cases have maintained 
the first view and allowed him to recover on the note from the 
accommodated maker.® It may be argued that it is immaterial 
whether he can recover on the instrument, since he can sue on an 
independent contract of reimbursement. Such a contract is, how- 
ever, more difficult to prove, and often subject to a shorter Statute 
of Limitations. 

Two recent analogous cases add some authority to the second 
view. In Hurlburt v. Quigley,*" one of three joint and several 
accommodation indorsers was compelled to pay the note, and sued 
a co-indorser. The period of limitation was two years in any case, 
but if the suit was on the indorsement it had already run since 
maturity. The court held that this was an action for contribution, 
which accrued when the plaintiff paid, so that it was not yet barred. 
The court does not say that an action could not have been brought 
on the defendant’s indorsement. In Gregg v. Carroll,** however, 
it was held that one of two joint payees could sue for contribution 
only on an implied promise and not on the note, so that he could 
not claim the benefit of the longer Statute of Limitations applicable 
to negotiable paper. On the other hand, one who guarantees the 
payment of an instrument by a separate contract has been held to 
take it as a purchaser when compelled to pay, and the statute runs 
from maturity.”° 





1% See L. R. A. 1918 E, 170, “Effect of the reissue of a bill or note that has been 
paid by or transferred to a party primarily liable thereon.” 

185 See 28 Harv. L. R. 102. 

1% See BRANNAN’S NEGOTIABLE INSTRUMENTS Law, 3 ed., 332, 333- 

187 180 Pac. (Cal.) 613 (1919). , 

188 911 S. W. (Mo. App.) 914 (1919). 

1899 Leslie ». Compton, 103 Kan. 92, 172 Pac. rors (1918); annotated in L. R. A. 
1918 F, 709, “Rights, as against prin@ipal debtor, of one who becomes surety or guaran- 
tor without his knowledge or consent.” 
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By section 120 a person secondarily liable is discharged by any 
agreement to extend the time of payment unless the secondary 
party consents or a right against him is expressly reserved. Such 
a reservation was held to exist in a Tennessee case.“° A bank held 
notes of a corporation payable to its own order and indorsed by 
individuals. At maturity one note was protested and protest on 
another was waived. The president of the bank became interested 
and gave the officers of the corporation cash to cover the notes 
with instructions not to have them cancelled or stamped paid, but 
to attach them as collateral for a new note of the corporation 
payable four months hence and given to the bank as payee. This 
was done, and subsequent renewals were made, the original 
notes always serving as collateral. Finally, the indorsers were 
sued on the original notes and held liable. Even though the bank 
might not have been able to sue the maker on these notes during 
the life of an outstanding renewal note, it could have sued the 
indorsers at any time, or they could have paid up at any time 
and sued the maker immediately. 

Section 120 states other acts discharging a secondary party but 
fails to mention several defenses ordinarily available to sureties. 
Does this mean that a secondary party cannot set up such a de- 
fense? The cases are in serious conflict, but the correct view is 
that this section is not exclusive and that under section 196 cases 
not expressly governed by the Act fall under the law merchant, 
which includes the principles of suretyship.“* The same principle 
applies to a primary party who is known to be a surety, though the 
section on the discharge of primary parties does not state any 
suretyship defenses. Thus the failure of the holder to use ordinary 
care to preserve securities belonging to the principal bars recovery 
against the surety, in a recent case. Such defenses are not avail- 
able, however, against a holder ignorant of the suretyship, even on 
a non-negotiable instrument.“ 





140 Hunter v. Matt Stewart Co., 213 S. W. (Tenn.) 918 (1919). Accord, National 
Park Bank of New York v. Koehler, 137 App. Div. 785, 122 N. Y. Supp. 490 (1910). 

M4 “Suretyship at ‘Law Merchant,’ ” Anan Raymond, 30 Harv. L. REv. 141. 

1@ N. I. L., § 110. 

18 Scandinavian American Bank of Fargo v. Westby, 172 N. W. (N. D.) 665 (1918). 

144 Fletcher v. American National Bank, 123 N. E. (Ind.) 107 (1919), extension of 
time. 
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CHECKS AND BANKING 


If a check is not presented within a reasonable time after its 
issue, the drawer is discharged from liability thereon to the extent 
of the loss caused by the delay.“ He is also discharged to the 
same extent from the original debt.“* The time allowed for presen- 
tation of a certified check is said to be longer since it is more suit- 
able for circulation as a substitute for money because of its superior 
credit.“7 But even if the drawer of a check suffers no damage from 
delay, he can always set up the Statute of Limitations, which 
begins to run at the close of the next business day after issue, if 
under the circumstances that is the reasonable time for present- 
ment.“* A somewhat different question as to the effect of delay 
arises if a bill or note is payable at a bank, for here the ultimate 
payor isa primary party. The point has been recently annotated.'*® 

What act of a drawee bank completes the payment of a check re- 
ceived by mail or through the clearing-house? There is much con- 
flict in the cases whether stamping the check “paid” has that 
effect.5° In Hunt v. Security State Bank*' it appears that the 
drawee was accustomed to stamp all checks “‘paid”’ whether cashed 
over the counter or received by mail, and then place them on a 
spindle, where they were used thenceforth as “charge slips” and 
entered on the books against the depositor’s account the same 
afternoon or next morning. While a check sent in for payment by 
draft was on the spindle stamped “paid” and before it was charged 
to his account, the depositor countermanded it. The drawee there- 
after remitted the amount by draft to the collecting bank and 
charged the depositor. It was held that the depositor could re- 
cover the amount of the check, since payment was not completed. 
The bank was merely preparing to pay and had satisfied itself 
that the check was genuine and covered by sufficient funds. The 
case seems right, and even an entry to the depositor’s account 





45 N.I.L., § 186. 

148 McEwen v. Cobb, 104 Misc. 477, 172 N. Y. Supp. 44 (1918). 

47 Smith v. Hubbard, 171 N. W. (Mich.) 546 (1919). 

148 Colwell v. Colwell, 179 Pac. (Ore.) 916 (1919); noted in 33 Harv. L. REv. 107. 

149 2 A. L. R. 1381, “Who must bear loss of funds from failure of bank, at which bill 
or note is payable, during delay in presenting it.” 

150 See BRANNAN’S NEGOTIABLE INSTRUMENTS LAw, 3 ed., references indexed sub 
“Paid.” Brapy oN CHECKS, § 155. 

1 179 Pac. (Ore.) 248 (1919). 
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might be revoked. Mailing a draft to the collecting bank, or 
crediting the holder’s account on the books, or settling the clearing- 
house balance for the day should, however, be final. The stamp- 
ing may be regarded as only a step. The transfer of funds seems 
the decisive matter in payment. 

It should be noted that a bank’s bookkeeping entries are not 
always irrevocable. A recent United States Supreme Court case 
allowed a bank to set aside a transfer from one account to another 
induced by fraud. 

The transfer of a check by indorsement was held in National 
Market Co. v. Maryland Casualty Co.** not to assign the original 
debt, and the indorsee was not allowed to enforce the contractor’s 
bond of the drawer. 

Many states make it criminal to issue a check without having 
sufficient money on deposit at time of issue. It has been held 
in Florida ™ that the drawer is not guilty if his deposit covers the 
check at the moment of issue, though he then has other checks 
outstanding which are subsequently charged against the deposit 
and exhaust it before the close of the day. The decision leaves a 
safe margin open for defrauders, and makes an amendment de- 
sirable. The cases construing such statutes are collected in a 
recent note.!® : 

Foreign exchange is not strictly a part of the law of bills or 
notes, but it bears such a close relation to it in connection with 
banking, that mention should be made of a recent case in the New 
York Appellate Division,”* which is discussed by the Columbia 
Law Review’ in a note on the sale of foreign exchange. It is 
held, if a broker sells a “‘cable transfer,” that is, agrees to order 
a foreign banker by cable to place money to the credit of the 
buyer of the exchange in a foreign city, and the broker becomes in- 
solvent without cabling the transfer, that he holds the money 
paid in trust for the buyer. One judge dissented on the ground 
that the buyer had merely a contract right against the broker. 
“Foreign exchange . . . is commonly contracted for in the same 





182 Harriman Nat. Bank v. Seldomridge, 39 Sup. Ct. Rep. 244 (1919). 

188 100 Wash. 370, 174 Pac. 479 (1918), annotated in 1 A. L. R. 454. 

14 Wolfe v. State, 79 So. (Fla.) 449 (1918). 

85 L. R.A. 1918 F, 982. 

156 Legniti v. Mechanics and Metals National Bank, 173 N. Y. Supp. 814 (1919). 
187 9 Cox. L. REv. 322 (June, 1919). 
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manner and governed by the same laws as in the case of purchase 
of wheat, cotton, or any other subject of commerce.” Certainly 
if the buyer had chosen a slower kind of exchange and bought a 
draft drawn by the seller upon the foreign banker, no trust would 
arise although the drawer failed and the drawee refused to accept 
or pay the draft. Moreover, the nature. of the exchange business 
makes it highly inconvenient to retain deposits and credits as 
segregated trust items. 

This abbreviated record of the litigation of a year makes it 
plain that the codification of a subject does not end its life. Some 
questions in bills and notes, like collateral acceptances, have been 
put out of the way by the statute; but others, like the anomalous 
indorser, rise from their graves to vex us, and new difficulties must 
ever come into existence with the rapid and, multitudinous changes 
of methods for carrying on the business of the world. 


Zechariah Chafee, Jr. 


Harvarp LAw SCHOOL. 
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THE TREATY-MAKING POWER UNDER THE UNITED STATES CONSTITU- 
TION — THE FEDERAL MIGRATORY Birps Act.—In view of the many 
current discussions as to the extent of the federal treaty-making power, 
especially with relation to the League of Nations and the proposed labor 
clauses of the Versailles treaty, particular interest attaches to the three 
latest federal decisions concerning the scope of the treaty-making power, 
all alike upholding the constitutionality of the United States Migratory 
Birds Act of July 3, 1918.! 

On March 4, 1913, Congress passed the first Migratory Birds Act? 
to afford national protection to certain wild game birds which, because 
of their semiannual migrations from state to state, could not be protected 
by the laws of any state. The act provided that “migratory game and 
insectivorous birds, which in their northern and southern migrations pass 
through or do not remain permanently the entire year within the borders 
of any state or territory, shall hereafter be deemed to be within the 
custody and protection of the government of the United States, and 
shall not be destroyed or taken contrary to regulations” to be made 
by the United States Department of Agriculture. 

The constitutionality of this act was attacked in the case of United 
States v. Shauver,’ decided on May 25, 1914,‘ upon the ground that the 





1 United States v. Thompson, 258 Fed. 257 (1919); United States ». Samples, 258 ° 
Fed. 479 (1919); United States v. Selkirk, 258 Fed. 775 (1919). 

2 37 Srat. aT L. 847, c. 145 (Comp. Stat., § 8837). 

3 214 Fed. 154 (1914). 

4 Motion for rehearing decided on July 9, 1914. 
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power to make regulations for the protection of wild birds rested with the 
states and had never been delegated to the federal government. Al- 
though it is well settled that primarily the state, both as trustee for the 
rights of all its people and in the exercise of its police power, has control 
over the right to reduce animals ferae naturae to possession,® it was argued 
that the federal government had the power to pass this statute either 
(x) under the power of the national government, analogous to the state 
police power, to carry out its constitutional implied powers,® or (2) under 
the theory that wild migratory birds were the “property of the United 
States,”’ and that the federal government had therefore the constitutional 
power to protect them under Art. IV, § 3, cl. 2, or (3) under the power of 
Congress to regulate interstate commerce upon the theory that migratory 
birds constitute interstate commerce. The court decided that the act 
was unconstitutional, as the exercise of a power not delegated to the 
federal government, and therefore, under the Tenth Amendment, reserved 
to the states, (1) since there is no implied power given by the Constitution 
to the federal government to protect migratory birds, (2) since wild 
animals cannot constitute “property” until reduced to possession, and 
(3) since migratory birds cannot be said to constitute interstate com- 
merce. The decision of United States v. Shauver has been followed by 
similar decisions in the cases of United States v. McCullagh,’ State of 
Maine v. Sawyer,’ and State of Kansas v. McCullagh.® 
On December 8, 1916, the President proclaimed a treaty, entered into 
on August 16, 1916, between the United States and Great Britain on 
behalf of Canada, in order to afford international protection to wild birds 
migrating back and forth between Canada and the United States.!° 
Thereafter Congress passed the Migratory Birds Act of July 3, 1918," 
of substantially the same character as the unconstitutional act of March 
‘4, 1913, except that by its terms it was expressly framed to give effect 
to the convention. It provided that the Secretary of Agriculture might 
establish regulations to protect such migratory birds as were mentioned 
in the treaty, and made it unlawful for any one to take or kill migratory 
birds in any part of the United States in violation of these regulations. 
The President promptly promulgated regulations under this statute; 
and a number of violations having occurred, criminal prosecutions were 
commenced in several states, and the question thus directly raised as 
to the constitutionality of the legislation of July 3, 1918. The determina- 





5 Patsone v. Pennsylvania, 232 U. S. 138 (1914); Geer v. Connecticut, 161 U.S. 519 


1896). 
° “Tt is now equally well settled that the United States does possess what is analo- 
gous to the police power, which every sovereign nation possesses, . . . to carry into 


effect those powers which the Constitution has conferred upon it. (Im re Debs, 158 
U. S. 564, 581; Light v. United States, 220 U. S. 523, 536; Hoke v. United States, 227 
U. S. 308, 323.)” United States v. Shauver, 214 Fed. 154, 156 (1914). 

7 221 Fed. 288 (tors). 

8 113 Me. 458, 94 Atl. 886; L. R. A., 1915 F, 1031 (1915). 

® 96 Kan. 786, 153 Pac. 557 (1915). ie 

For a doubt as to the correctness of these decisions, see Note in L. R. A., 1915 F, 


1031. 
10 39 Stat. AT L. 1702. 
N 4o Stat. AT L. 755, c. 128 (Comp. Star., §§ 8837 a-8837 m.) 
12 See cases cited supra, note I. 
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tion of this question evidently depends upon the validity of. the treaty 
which the law was passed to enforce; and this in turn involves a consid- 
eration of the constitutional treaty-making power of the United States. 

The constitutional provisions in respect to the making of treaties are 
stated in the broadest terms.“ Under these provisions no argument is 
needed to show that treaties duly entered into by the United States are 
supreme over all state legislation, or even state constitutional provisions. 
This has never been doubted since it was first laid down in unequivocal . 
terms in the early and much-quoted case of Ware v. Hylton.“ 

The relation of treaties to federal legislation has also been well settled. 
The courts have uniformly held that since the Constitution has declared 
that the laws which shall be made in accordance with its provisions and 
all treaties shall be “the supreme law of the land,” it has placed them 
upon an equal footing; and that therefore a treaty may abrogate any prior 
statute,’ and similarly Congress may repeal or supersede any treaty by a 
subsequently passed statute.'® Before the courts will impute to Congress 
an intention to violate an article of a treaty with a foreign power, how- 
ever, that intention must be clearly and unequivocally manifested, and 
the language of the statute must admit of no other reasonable con- 
struction.!” 

Granted that a treaty, as the “supreme law of the land,” overrides 
all contrary state statutes or state constitutional provisions and all prior 
federal statutes, what will be the effect of a treaty whose terms are at 
variance with the provisions of the United States Constitution? Is the 
treaty-making power subject to constitutional limitations, or is it, as has 
sometimes been declared, entirely unlimited? 

Although the courts have never directly decided this question, since 
no treaty in conflict with the Constitution has ever been made,'* interest- 
ing dicta have occurred in a number of cases. In a passage from Geofroy 





8 Article IT, Section 2, cl. 2: The President “shall have power, by and with the . . . 
consent of the Senate, to make treaties: Provided, two-thirds of the Senators present 
concur. 


Article I, Section 10, cl. 1: ““No State shall enter into any Treaty, Alliance, or 
Confederation.” 

Article VI, cl. 2: “This Constitution, and the Laws of the United States which 
shall be made in pursuance thereof, and all Treaties made, or which shall be made, 
under the authority of the United States, shall be the supreme law of the land.” 

14 3 Dallas (U. S.), 199 (1796). In that’ case Mr. Justice Chase said: “A treaty 
cannot be the supreme law of the land — that is, of all the United States — if any act 
of a state legislature can stand in its way. If the Constitution of a state (which is the 
fundamental law of the state, and paramount to its legislature) must give way to a 
treaty, and fall before it, can it be questioned whether the less power, an act of the 
state legislature, must not be prostrated? It is the declared will of the people of the 
United States that every treaty made by the authority of the United States shall be 
superior to the Constitution and laws of any individual state; and their will alone is to 
decide.’ If a law of a state, contrary to a treaty, is not void, but voidable only, by a 
repeal, or nullification by a state legislature, this certain consequence follows: that the 
will of a small part of the United States may control or defeat the will of the whole.” 

16 Hijo v. United States, 194 U. S. 315, 324 (1904); United States v. Lee Yen Tai, 
185 U.S. 213, 220, 221 (1902); Whitney v. Robertson, 124 U. S. 190, 194 (1888). 

16 The Cherokee Tobacco, 11 Wall. (U. S). 616 (1870); Ward v. Race Horse, 163 
U.S. 504 (1896); 2 Butter, TREATY-MAKING Power, §§ 384-386. 


17 In re Chin A. On, 18 Fed. 506 (1883); 2 BUTLER, TREATY-MAKING Power, § 387. 
18 2 BUTLER, TREATY-MAKING PowER, § 450. 
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v. Riggs,'® which has been quoted with unreserved approval so often that 
it has come to be regarded almost as settled law, Mr. Justice Field said: 
“That the treaty power of the United States extends to all proper 
subjects of negotiation between our government and the governments of 
other nations is clear. . . . The treaty power, as expressed in the Con- 
stitution, is in terms unlimited, except by those restraints which are 
found in that instrument against the action of the government or of its 
departments, and those arising from the nature of the government itself 
and of that of the states. It would not be contended that it extends so 
far as to authorize what the Constitution forbids, or a change in the 
character of the government or in that of one of the states, or a cession of 
any portion of the territory of the latter, without its consent. Fort 
Leavenworth Railroad Co. v. Lowe, 114 U.S. 525, 541 [5 Sup. Ct. 995, 
29 L. Ed. 264]. But with these exceptions it is not perceived that there 
is any limit to the questions which can be adjusted touching any matter 
which is properly the subject of negotiation with a foreign country.” ”° 
What constitutes the precise extent and meaning of the limitations 
thus suggested is not entirely clear. It seems fairly obvious that it would 
not be possible through the exercise of the treaty-making power to unseat 
a state governor or to alter substantially the machinery of state govern- 
ment. Similarly, it would probably be impossible to violate, even 
through the plenary treaty-making power, those fundamental and ex- 
press prohibitions of the Constitution such as the Thirteenth and Eigh- 
teenth Amendments; there is little doubt but that a treaty provision 
introducing slavery into the United States would be void, — municipally 
if not internationally.” As to some of the other constitutional prohibi- 
tions which have not been treated as quite so fundamental, the question 
is open to more doubt. Clearly a treaty could deprive one of his right 
to jury trial, in a consular court ” or in an “unincorporated territory,” 
such as Porto Rico or the Philippines;* it is extremely questionable, 
however, whether a treaty could deprive a person of this right within one 
of the states of the United States. The Fifth Amendment prohibits the 
federal government from depriving any one of his life, liberty, or property 
without due process of law; whether the United States could by treaty 
abrogate an individual’s vested rights of life, liberty, or property without 
payment of compensation * has never been directly settled. It is quite 





19 133 U.S. 258 (1890). 

20 Geofroy v. Riggs, 133 U. S. 258, 266 (1890). , 

*1 The inquiry has never been pressed home as to whether a treaty which is void 
under a state’s municipal law may be valid and binding from the viewpoint of inter- 
national law, i.e. whether a state whose constitution forbids the effectuating of a 
treaty duly entered into is liable internationally for its breach. The question would 
seem to depend upon whether the other parties to the treaty could be charged with 
notice internationally of the constitutional limitations which limit the state’s treaty- 
making powers. It would seem that foreign states should be charged with notice of 
such clear and express limitations as the Thirteenth Amendment forbidding slavery; 
but the matter is open to far more question as to those limitations dependent upon the 
settled course of judicial interpretation. 

2 In re Ross, 140 U. S. 453 (1891). 

% Cf. Hawaii v. Mankichi, 190 U. S. 197 (1903). 

%4 There seems no doubt but that if compensation were paid, individual vested 
rights may be given away by treaty. Per Chase, J., in Ware v. Hylton, 3 Dallas (U. S.). 
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arguable that the deprivation of such vested rights by a treaty otherwise 
valid would be a deprivation by due process of law. 

It is also open to serious question whether or not the federal govern- 
ment has the power to alienate by treaty territory belonging to one of 
the states without its consent. Although such an extreme power was 
denied by Daniel Webster, as secretary of state, yet Chief Justice 
Marshall and Mr. Justice Story maintained its existence in certain con- 
tingencies, and Chancellor Kent squarely affirmed it, declaring in no 
uncertain terms that “there can be no doubt that the power com- 
petent to bind the nation by treaty may alienate the public domain and 
property by treaty, . . . whether that territory be already in the occu- 
pation of the enemy, or remains in the possession of the nation, and 
whether the property be public or private.” 

The argument has been pressed that if the treaty-making power is 
subject to constitutional restrictions, if it is restricted as declared in 
Geofroy v. Riggs, supra, “by those restraints which are found in that 
instrument [i. e. the Constitution] against the action of the government 
or of its departments,” then among these fundamental limitations is 
the restriction that the President and the Senate cannot by treaty effect 
what if done by an act of Congress would be clearly an invasion of the 
powers reserved to the states and a violation of the Tenth Amendment. 
If federal legislation and treaties are by the Constitution placed upon 
an equal footing, then, it is said, the President and the Senate cannot 
accomplish ‘by treaty what would be unconstitutional if enacted by Con- 
gress as federal legislation.2* This argument is so plausible that it has 
won many ‘adherents; yet that it is indefensible is shown by a varied 
line of cases whose authority has become so well established that they 
are not now open to question. 

No right could be more exclusively the subject of state control than 
the ownership of land within the state.” Congressional legislation 
undertaking to regulate such a matter would be clearly unconstitutional. 
A Maryland statute, passed under this unquestioned power of the state, 
provided that land inherited by French subjects should, after the expira- 
tion of ten years from the date of acquisition, pass to the state of Mary- 
land unless the French owner should settle within the state of Maryland 
or become a citizen thereof. Yet when the United States made a treaty 
with France in 1800 enabling the people of each country to hold inherited 
lands in the.other country without naturalization or other requirement, 
even though this conflicted with the existing Maryland statute, the 
treaty was held valid and binding in the case of Chirac v. Chirac,* and 
the state legislation therefore void.” Similarly, the regulation of inheri- 





199, 245 (1795). Cf. FrenchSpoliation Claims. Cf.also, The Schooner Peggy, 1 Cranch 
(U. S.), 103 (1801). 

25 KENT, COMMENTARIES, *166. For the views of Chief Justice Marshall and Justice 
Story, see g Moore’s Dicest oF INTERNATIONAL LAw, 173. See also 2 BUTLER, 
TREATY-MAKING PowER, 387-394. 

26 Thomas Jefferson is said to have once maintained this view. See 2 BUTLER, TREATY- 
MAKING Power, § 467. 

27 United States v. Fox, 94 U. S. 315 (1876). 

28 2 Wheat. (U.S.) 259 (1817). 

29 See, to the same effect, Fairfax v. Hunter, 7 Cranch (U. S.), 603 (1812); Craig 2. 
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tance of realty within a state clearly falls among the powers reserved to 
the several states in the Tenth Amendment,*° yet the Supreme Court has 
not hesitated to declare in the case of Hauenstein v. Lynharn* that the 
federal government may by treaty regulate the right to inherit state 
lands, even though the effect is to abrogate an otherwise valid state 
statute. Likewise in Hopkirk v. Bell,” which involved a state statute of 
limitations, a subject clearly within the exclusive jurisdiction of the 
states, it was lteld that the state statute must give way to the conflicting 
provisions of a national treaty. The right of a state to determine who 
shall be allowed within its borders to act as executor or administrator is 
again a power retained exclusively by the states; yet the courts have 
uniformly held that the federal government may in the exercise of the 
treaty-making power abrogate or alter such state regulations. 

The foregoing decisions to the effect that powers ordinarily under- 
stood as being reserved to the states may be invaded by the federal 
government under the treaty-making power are clearly correct. Such 
“reserved powers” or “states’ rights” have been again and again in- 
vaded by the federal government acting under other plenary powers. 
Under the interstate commerce power, the taxing power, the power to 
declare war and to raise and support armies, the large general powers un- 
questionably reserved to the states have been invaded by Congress 
through the enactment of such far-reaching and important legislation 
as the White Slavery Act,*4 the Pure Food and Drugs Act,®* the Webb 
Kenyon Act,®* the Narcotic Drugs Act,*’ the Oleomargarine Act,** the 
Espionage Law,** and countless others. If our courts have established 
the well-settled principle that the federal government in the exercise 
of its expressly delegated plenary powers may invade the general re- 
served powers of the states, it would be strange indeed if the treaty- 
making power, granted by the Constitution to the federal government 
in such large and unrestricted terms, formed the single exception. 

The truth is that the states clearly do not reserve to themselves all pow- 





Radford, 3 Wheat. (U. S.) 594 (1818); Hughes ». Edwards, 9 Wheat. (U. S.) 489, 496 
(1824); Droit d’Aubaine, 8 Opin. Att’y-Gen’l, 411. 

% Clarke v. Clarke, 178 U. S. 186, 190 (1900). 

3t too U. S. 483 (1879). 

# 3 Cranch (U. S.), 453; 4 Cranch (U. S.), 164. 

% In re Fattosinis’ Estate, 33 Misc. 18, 67 N. Y. Supp. 1119 (1900); Im re Lobra- 
sciano’s Estate, 38 Misc. 415, 77 N. Y. Supp. 1040 (1902); Jn re Wyman, 191 Mass. 
276, 77 N. E. 379 (1906); Carpigiani ». Hall, 172 Ala. 287, 55 So. 248 (1911); In re 
Scutella’s Estate, 145 App. Div. 156, 129 N. Y. Supp. 20 (1911). 

4 Act of June 25, 1910, c. 395, 36 STAT. AT L. 825 (Comp. Srat., §§ 8812-8819). 
Upheld in Hoke »v. United States, 227 U. S. 308, 43 L. R. A. (N. S.) 906 (1913). 

%5 Act of June 30, 1906, c. 3915, 34 STAT. AT L. 768 (Comp. Stat., §§ 8717-8728). 
Upheld in Seven Cases v. United States, 239 U.S. 510, L. R. A. 1916D, 164 (1916). 
Weeks v. United States, 245 U. S. 618 (1918). 

86 Act of March 1, 1913, c. 90, 37 STAT. AT L. 699 (Comp. Stat., § 8739). Upheld 
in Clarke — Co. v. Western Maryland Ry. Co., 242 U. S. 311, L. R. A. 1917 B 
1218 (1917). . . 

87 Act of December 17, 1914, c. 1, 38 STAT. AT L. 785 (Comp. Srat., § 6287 g). 
Upheld in United States v. Doremus, 249 U. S. 86 (1919). 

38 Act of August 2, 1886, c. 840, 24 Stat. AT L. 209, amended by Act of May 9, 1902, 
c. 784, 32 Stat. ATL. 193. Upheld in McCray ». United States, 195 U. S. 27 (1904). 

8 Act of June 15, 1917, c. 30, 40 STAT. AT L. 217, amended by Act of May 16, 1918, 
c. 75, 40 Stat. aT L. 553. Upheld in Schenck v. United States, 249 U.S. 47 (1919). 
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ers except those expressly delegated to the federal government. Those 
powers which may be implied from the express delegations of federal 
- power are likewise surrendered by the states;*° and a large amount of 
power must be implied from the express treaty-making power. Thus 
it is that even in the case of purely domestic affairs which ordinarily fall 
within the unquestioned regulatory power of the states, if these once 
become matters of international concern, they are no longer reserved to 
the states. The mere fact that they have become of sufficient inter- 
national concern to other nations to cause the making of a treaty is 
enough to show that under the Constitution they no longer remain within 
the sphere of state reserved powers, but fall within the power of the 
federal government, to regulate by treaty, ar by legislation passed in 
order to carry out such treaty. 

Were it true that the United States could not enter into treaties af-. 
fecting matters understood to be generally reserved to the states, since 
the states have by the Constitution surrendered to the United States 
the entire treaty-making power, the result would be an intolerable te- 
striction upon the power of a sovereign nation. There would be an 
entire absence of power to make treaties often vitally necessary; such a 
crippling of the sovereignty of the national government could never be 
presumed to have been intended by the framers of the Constitution. 
“To subject the treaty power to all the limitations of Congress in enact- 
ing the laws for the regulations of internal affairs would in effect prevent 
the exercise of many of the most important governmental functions of 
the nation, in its intercourse and relations with foreign nations, and 
for the protection of our citizens in foreign countries.” “ 

Whether considered in the light of past decisions, or in the light of 
building up a practical and serviceable framework of government, 
therefore, there would seem to be no room to doubt the correctness of 
the three latest decisions “ upon the scope of the treaty-making power in 
the United States. 





STATE REFERENDUM AND FEDERAL AMENDMENTS. — The Eighteenth 
Amendment ! — prohibition’s signal victory — has come before the high- 
est courts of several states,? and is likely to reach those of others.* 


McCulloch v. Maryland, 4 Wheat. (U. S.) 316 (1819). 

“| United States ». Thompson, 258 Fed. 257, 263 (1919). 

® Cases cited in note 1, supra. All alike uphold the power of the United States to 
provide by treaty for the protection of migratory birds. 


1 “Article —, Sec. 1. After one year from the ratification of this article the manu- 
facture, sale, or transportation of intoxicating liquors within, the importation thereof 
into, or the exportation thereof from the United States and all territory subject to the 
jurisdiction thereof for beverage purposes is hereby prohibited. , 

“Sec. 2. The Congress and the several States shall have concurrent power to en- 
force this article by appropriate legislation. 

“Sec. 3. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of the several States, as provided 
in the Constitution, within seven years from the date of the submission hereof to the 
States by the Congress.” 40 Stat. at L. 1941. 

? Herbring »v. Brown, Att’y-Gen’l, 180 Pac. (Ore.) 328 (1919); State v. Howell, 181 . 
Pac. (Wash.) 920 (1919); Hawke v. Smith, o00 N. E. (Ohio) 000 (1919); In re Opinion 
of Justices, 107 Atl. (Me.) 673 (1910). , 

3 See Theodore A. Bell, “The Referendum Against National Prohibition,” at page 5. 
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The contention is that in a state which has the initiative and referendum, 
so called, any amendment to the Federal Constitution must be referred 
to the people as part of the legislative body. The answers of the courts 
are not harmonious.®° But their divergence cannot be rested, as has 
been attempted,® upon the wording of the referendum provisions. In 
this matter any judicial declaration must involve primarily the inter- 
pretation of the amending article of the Federal Constitution.’ 

Congress is therein given, in the last stage of the evolution of an 
amendment, the choice of two alternative methods of ratification: 
(x) “by the Legislatures of three fourths of the several States, or” 
(2) “by Conventions in three fourths thereof.” In this ifistance Con- 
gress adopted the former method.’ So, in order to determine just who, 
in a particular state, shall take part in the ratification or rejection of an 
amendment, the courts proceed to exercise their judicial function of 
construction by seeking to determine what the framers meant when 
they used the word “Legislatures” in Article V of the Constitution. 

Conceivably, either of two things may have been intended by “ Legis- 
latures’”’: (1) the periodical representative assembly in each state, or 
(2) the law-making power in each state. 

To adopt the first interpretation will mean that the people in a state 
having a referendum cannot here make use of that new mode of express- 
ing their will. But such an apparently startling result is not in conflict 
with the history of the adoption of the Constitution.’ In that instrument 
the people of each of the thirteen sovereign states shifted their legal 
sovereignty to the people of the United States, or more exactly to “the 
States’ governments as forming one aggregate body represented by 
three-fourths of the several States at any time belonging to the Union.” ! 
Article V itself accomplishes this shift of sovereign power, for by its 
provisions the Constitution may be amended in spite of the unanimous 
vote of the people of any one state, and an amendment proposed by 





‘ This question has received ver y little attention from text writers. But cf. “The 
people have no direct power either to propose an amendment to the Constitution, or 
to ratify it after it is proposed and submitted.” 2 WatTSON, CONST., 1310. 

> The Ohio court (6 to 1) refused to enjoin the Secretary of State from putting the 
proposed amendment on the November ballot. Hawke v. Smith, supra. The Wash- 
ington court (5 to 4) affirmed the issuance of a writ of mandamus to compel the Sec- 
retary of State to submit the amendment to a vote of the people. State v. Howell, 
supra. The Oregon court, on the other hand, refused such a mandamus. Herbring 
v. Brown, supra. The Maine justices advised Governor Milliken that the amendment 
need not be referred to the people under Maine’s referendum provisions. Jn re Opinion 
of Justices, supra. 

6 Herbring v. Brown, supra. See State v. Howell, supra, at p. 927. 

7 U.S. Const., Art. V. 

8 40 Stat. AT L. 1050. . 

® “By referring this business to the Legislatures, expense would be saved, and in 
general it may be presumed that they would speak the general sense of the people. 
It may, however, on some occasions be better to consult an immediate delegation for 
that purpose. This is therefore left discretionary.” Iredell in North Carolina 
Convention which ratified the Federal Constitution, 4 ELLI0T, DEBATES, 2 ed., 182, 183. 
The Constitution went into operation on the day fixed by Congress, March 4, 1789, 
although it had then been ratified by only eleven states and the Articles of Confedera- 
tion had required unanimity of approval for all alterations. Arts, or Conr., Art. XIII. 
See 1 Story, Const., 5 ed., §§ 278, 270. 

10 Dicey, LAW OF THE CONSTITUTION, 8 ed., 144, 145. 
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unanimous vote of the people in one state cannot become “the supreme 
Law” " of that state unless it be approved by sufficient sister states to 
total three fourths of the then existing states. 

But the second conceivable meaning of the word “Legislatures” in 
Article V does find support in the interpretation given the same word 
elsewhere in the Constitution. “Legislature,” or its plural, appears 
thirteen times in ten connections in the Constitution, each time refer- 
ring to state legislatures.” And on analysis it is clear that neither one 
of the two conceivable senses was adopted exclusively.“ For the people 
as part of the law-making body do not take a “Recess,” “ and yet they 
may very properly be construed to have a-voice in prescribing “The 
Times, Places and Manners of holding Elections for Senators and Rep- 
resentatives.” 1® Therefore, cannot the word as used in Article V be 
fairly said to mean law-making bodies? For to adopt this second in- 
terpretation will mean that the people of a state having a referendum 
can here make use of that new mode of expressing their will. But how- 
ever desirable this result may seem to some, the treatment which Arti- 
cle V has received in the past would indicate that this has not been the 
interpretation. The ratification or rejection of amendments ‘has not 
been regarded as an exercise of the law-making function. Thus, joint 
resolutions of ratification by state legislative assemblies are often not 
signed by the state executives,'® though state constitutions ordinarily 
_ provide that they shall sign all laws either by way of approval or veto." 
Attempts by a state to revoke a ratification once made have been ignored 
by the federal government,!* which surely would recognize a change in 
a state’s laws made by the proper state body. If ratification is not 
a law-making function, then it is not for the law-making body as such." 





1 U. S. Const., Art. VI, § 2. 

2 U.S. Const. Art. I, Sec. 2, § 1, Sec. 3, § 1, Sec. 4, § 1, Sec. 8, §17; Art. IT, Sec. 1, 
§ 2; Art. IV, Sec. 3, § 1, Sec. 4 (twice); Art. V (twice); Art. VI, § 3. In addition the 
word “legislature,” or its. plural, appears in the following amendments: XIV, § 2; 
XVII, § 1; § 2 (twice). 

13 See 24 Harv. L. REv. 220. 

14 U.S. Const., Art. I, Sec. 3, § 2. 

1 U.S. Const., Art. I, Sec. 4, § 1; State ex rel. Schrader v. Polley, 26 S. D. 5, 127 
N. W. 848 (1910); State ex rel. Davis v. Hildebrant, 94 Ohio St. 154, 114 N. E. 55 (1916). 
No one will quarrel with the decision of the United States Supreme Court that by giving 
effect to such an interpretation of Art. I, Sec. 4, Ohio does not cease to have a republi- 
can form of government. Davis v. Hildebrant, 241 U. S. 565, 36 Sup. Ct. 708, 60 L. 
Ed. 1172 (1916). See 30 Harv. L. Rev. 184. 

16 “This resolution, ratifying the proposed constitutional amendment . . . was 
not signed by the Governor, nor would it have been vetoed by him.” In re Opinion 
of Justices, supra, at p. 676. Nor need the Governor sign the resolution submitting 
a proposed amendment to a state constitution to the people. State ex rel. Morris v. 
Mason, 43 La. Ann. 590, 9 So. 776 (1891); Com’Ith ex rel. Att’y-Gen’l v. Griest, 196 
Pa. St. 396, 46 Atl. 505 (1900). 

Similarly, the President need not sign the resolution of Congress sending a proposed 
federal amendment to the states. Hollingsworth ». Virginia, 3 Dall. (U. S.) 378, 1 L. Ed. 
644 (1798). See 1 WitLoucHBy, ConsT., 520 521; 2 WATSON, ConsT., 1318 ff. 

17 See People v. Bowen, 21 N. Y. 517, 519 (1860). 

18 See JAMESON, Const. Conv., 4 ed., % 582, 583. 

19 Nor would it seem that express provision in the Referendum law, such as that in 
Ohio (November, 1918, Const. Am., Art. II, §§ 1, 1 a), that the people shall vote on 
proposed federal amendments could make it such in matters involving the Federal 
Constitution by Article V. 
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And to grant for the moment that ratification is a law-making function 
throws one back upon the original problem of which interpretation shall 
here be given the word “Legislatures.” 

To outbalance the weight of precedent, an argument of great force is 
offered, — that here of all places should the people be accurately heard 
when a change in their Constitution is involved;* that to interpret 
narrowly the word “Legislatures” in Article V will create a danger of 
unseemly conflicts between outside, direct expressions of popular will 
and the official expression conveyed through the people’s representa- 
tives; and that in interpreting a constitution presumptions should always 
favor whatever construction will best effect the end of all governments 
—the orderly welfare of their people. And so in deference to this 
argument let it be recognized that here is a very close question of 
interpretation. 

Article V provides that proposed amendments “shall be valid to all 
Intents and Purposes, as Part of this Constitution, when ratified by the 
Legislatures,” etc., and does-not designate a body to determine when 
such amendments have been ratified, or the validity of the acts of ratifi- 
action. But Congress by Article V may choose the mode of ratification. 
Moreover, it is Congress which is empowered “To make all Laws which 
_ shall be necessary and proper for carrying into Execution the foregoing 
Powers, and all other Powers vested by the Constitution in the Govern- 
ment of the United States, or in any Department or Officer thereof.” #4 
Certainly it is inconceivable that the power of determining the validity 
of ratification was meant to be vested in any one state, or anywhere but 
“in the Government of the United States.” And Congress has passed a 
law in this matter providing “That, whenever official notice shall have 
been received, at the Department of State, that any amendment .. . 
proposed to the Constitution of the United States, has been adopted, 
according to the provisions of the Constitution, it shall be the duty of 
the said Secretary of State forthwith to cause the said amendment to be 
published . . . with his certificate, specifying the states by which the 
same may have been adopted, and that the same has become valid, to 
all intents and purposes, as a part of the Constitution of the United 
States.” * 

Before that Act of 1818 the first ten amendments had been communi- 
cated to Congress by the President,” and the eleventh had been declared 
adopted by the President in a message to Congress, while the twelfth, 
the Secretary of State by Proclamation declared adopted.™ After that 





20 On all sides are cries of alarm (see W. L. Marbury, “The Limitations upon the 
Amending Power,” p. 223 ff., supra) at the ease with which the twentieth century is 
effecting changes in a Constitution “whose cumbrous machinery of formal amendments 
erected in Article V,” it was said but a few years ago, one could expect nowadays to be 
moved by “no impulse short of the impulse of self-preservation, no force less than the 
force of revolution.’”’ WiLson, CONGRESSIONAL Gov’T, 242. 

2 U. S. Const., Art. I, Sec. 8, § 18. See the valuable discussion of the powers of 
interpretation really resting in the legislative department, which interpretations are 
not to be upset by a proper functioning of the judiciary, in THavER, LEGAL Essays, 
7-13. 

2 3 Stat. aT L. 439; R. S., § 205; U. S. Comp. Srat., § 303. 

% See 1 WAMBAUGH, CASEs ON Const. LAW, xxvi, note 1. 

% Tbid., xxvii, notes 1, 2. 
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Act one Secretary of State referred to Congress ratifications made of 
doubtful validity by subsequent rejections, and Congress by resolution 
declared the Amendment adopted.”* In the immediate case, Acting Secre- 
tary of State Polk has declared the Eighteenth Amendment to be “valid 
to all Intents and Purposes, as part of the Constitution,” enumerating, 
among the necessary three fourths, states having a referendum, whose 
ratifications had been submitted by joint resolution of the represen- 
tative assemblies.2 And Congress has not put the Executive’s decision 
in question, but has proceeded to act on the basis of the amendment’s 
valid adoption.?? 

It would seem, then, that the matter has become something closely akin 
to a political question. For it is the correctness.of the Acting Secretary 
of state’s decision, in which Congress has acquiesced, that is involved. 
And the courts have refused to consider the correctness or wisdom of 
congressional action under the constitutional power given Congress to 
coin money,” or of the President’s decision that a state of war exists,” 
a decision made “by him in his capacity as constitutionally appointed 
Commander-in-Chief of the Army and Navy. Likewise, the courts have 
refused to question the State Department’s recognition of foreign govern- 
ments,*° of which is the sovereign government over certain territory,™ 
and its declaration of international boundaries,” however absurdly in- 
accurate * the latter may in fact have been. A very close analogy to 
the present case is suggested in the rule of the majority of courts that 
proper authentication and enrolment is conclusive evidence of the 
validity of a statute, and that therefore the court is unable to look into 
records concerning the passage of 1n act in order to determine its valid- 
ity.> The result of such cases is that the courts do not on such oc- 


casions decide the merits of private rights of individuals before them, 
and therefore do not exercise their ordinary judicial function. 
Constitutional interpretation is unquestionably a judicial function. 





25 See JAMESON, Const. Conv., 4 ed., §§ 582, 583; 2 WATSON, CoNST., 1314, 1315. 

26 40 Stat. AT L. 1941. (Proclamation of January 29, 1919. Maine, Ohio, Oregon, 
and Washington are among the thirty-six states listed therein.) 

27 As indicative of the probable fact that the 65th Congress used the word “legis- 
latures” in its narrow sense, it is worthy of note that Congress provided in the pro 
posed Amendment (note 1, supra) that “The Congress and the several States shall have 
concurrent power to enforce this article by appropriate legislation” (Sec. 2), and yet 
that the article was to be inoperative unless ratified “by the legislatures of the several 
States, as provided in the Constitution” (Sec. 3). [The italics are the Editor’s.] 

*8 Legal Tender Cases, 110 U. S. 421, 4 Sup. Ct. 122, 28 L. Ed. 204 (1883). 

29 Prize Cases, 2 Black (U. S.), 635, 17 L. Ed. 459 (1862). 

8 Oetjen v. Central Leather Co., 246 U.S. 297, 38 Sup. Ct. 309, 62 L. Ed. 726 (1917); 
Ricaud v. American Metal Co., 246 U. S. 304, 38 Sup. Ct. 312, 62 L. Ed. 733 (1917). 

1 Jones v. United States., 137 U. S. 202, 11 Sup. Ct. 80, 34 L. Ed. 691 (1890). 

® Foster v. Neilson, 2 Pet. (U. S.) 253, 7 L. Ed. 415 (1829). 

% See In re Cooper, 143 U.S. 472, 499 ff., 12 Sup. Ct. 453, 459 ff., 36 L. Ed. 232, 
240, 241 (1891): The James G. Swan, 50 Fed. 108 (1892). 

% Again, the Maryland court referred in mandamus proceedings against the state 
executive to declare “the rule of law which ought to guide the discretion of the Gover- 
nor in this ascertainment of the result of the late election had for the adoption or 
rejection of the ‘New Constitution.’” Miles v. Bradford, 22 Md. 170 (1864). 

85 Lyons v. Woods, 153 U. S. 649, 14 Sup. Ct. 959, 38 L. Ed. 854 (1894); State ». 
Septon, 3 R. I. 119 (1855); People v. Harlan, 133 Cal. 16, 65 Pac. 9 (1901); Cox ». 
Pitt County, 146 N. C. 584, 60 S. E. 516 (1908). 
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Could the word. “Legislatures” in Article V have reached the courts, in 
a proper case demanding interpretation, before the proclamation of 
January 29, 1919, then the courts might with propriety have declared 
themselves. But by that proclamation the political departments of the 
government have expressed themselves. To avoid conflict with those 
departments has always been the aim of state and federal courts, under 
the leadership of the United States Supreme Court.** And it is submitted 
that here, without shirking responsibility or without departing from 
precedent,®’ the Judiciary may refrain from all action except the adop- 
tion and application of that interpretation of Article V already declared 
by the other two branches of the federal government. 





STATE CONTROL OVER INTERSTATE BripcES.— That constitutions 
should be regarded as living instruments, the fundamental principles 
of which are applicable to varying conditions, is illustrated in the his- 
tory of our “commerce clause.” ! It is a significant fact that until 1860 
only twenty cases involving its construction had been submitted to the 
Supreme Court; while today, because of the breadth of its application 
and the diversity of interests involved, probably no other clause of the 
Constitution must be considered so often by our federal tribunals. 
The construction of the clause as applied to interstate commerce has 
been varied, and it is impossible to reconcile the language of the various 
decisions. But throughout there has been the steady development 
of a fundamental principle. Until the case of Gibbons v. Ogden? it was 
doubted whether the clause gave Congress control of navigation when 
carried on among the several states. In that case the view was taken that 
the national power is “exclusive,” even when dormant.* This was ques- 
tioned in Willson v. Blackbird Creek Co., and in the License Cases ® it was 
limited in favor of state regulation where Congress had not acted. The 
basis of the modern rule was first adopted as the rule of decision in 
Cooley v. Port Wardens.’ The general principle there applied was that 
the power of Congress is exclusive as to those subjects which require 
uniformity; while in peculiarly local matters the states may act within 





86 Cases cited in notes 28 to 34, supra. 

37 “Tn forming the constitutions of the different States, after the Declaration of In- 
dependence, and in the various changes and alterations which have since been made, 
the political department has always determined whether the proposed constitution 
or amendment was ratified or not by the people of the State, and the judicial power 
has followed its decision.” Taney, C. J., in Luther v. Borden, 7 How. (U. S.) 1, 30, 
12 L. Ed. §81, 597 (1849). 

1 U.S. Consrt., Art. I, Sec. 8, clause 3: Congress shall have power “To regulate 
commerce with foreign nations, and among the several States, and with the Indian 
tribes.” 

2 g Wheat. (U. S.) 1 (1824). 

3 See also Brown v. Maryland, 12 Wheat. (U. S.) 419 (1827). 

4 2 Pet. 245 (1829). 

5 5 How. (U. S.) 504 (1846). 

® 32 How. (U. S.) 299, 319 (1851). 
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their respective jurisdictions until Congress sees fit to act.? But the 
application of this rule has led to more confusion.® 

A recent case ® illustrates the difficulty of finding any definite criteria 
for the distinction taken in Cooley v. Port Wardens.° The power of a 
state to regulate the establishment of ferries and the construction of 
bridges has been recognized as valid. Where they run across boundary 
waters between two states, the traffic over them is interstate commerce.” 
Accordingly, in Covington Bridge Co. v. Kentucky,“ it was held (at least 
in the absence of mutual action)® that neither state could regulate tolls 
on an interstate bridge built pursuant to the concurrent action of the 
two states.’ In Port Richmond Ferry v. Hudson County," however, it 
was held that New Jersey could regulate boundary ferries between that 
state and New York and prescribe rates on ferriage from its own shore. 
The West Virginia case '* goes further in holding that the state may de- 
clare invalid the use of a pass from another state. 

It is suggested that this confusion is due in part to the different 
methods of approach. Thus, one attitude seems to start with the prop- 
osition that the power of Congress to regulate interstate commerce is 
prima facie exclusive, throwing the burden upon the state to show 
justification for its action. It is submitted that it would be more logical 
to work from the other end. Thus, prima facie, the power to regulate 





7 The rule is stated to the same effect in Ex parte McNeil, 13 Wall. (U. S.) 236, 240 
(1871); Welton v. Missouri, gt U.S. 275, 280 (1875); Mobile v. Kimball, 102 U. S. 691, 697 
(1880); Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 204 (1885); Bowman 2. 
Chicago, etc. Ry. Co., 125 U.S. 465, 481, 485 (1888); Covington Bridge Co. v. Kentucky, 
154 U. S. 204, 212 (1894); Minnesota Rate Cases, 230 U. S. 352, 399, 400 (1913); 
Port Richmond Ferry Co. v. Hudson County, 234 U. S. 317, 330 (1914). 

8 See, for example, the cases relating to the power of the states to regulate charges 
on interstate carriers within the state, reviewed in Wabash, etc. Ry. v. Illinois, 118 
U. S. 557 (1886), and compare the latter case with The Minnesota Rate Cases, 230 
U. S. 352 (1913). 

® Schrader v. Steubenville, etc. Co., 99 S. E. 207 (W. Va.) (1919). For a state- 
ment of the facts, see RECENT CASES, infra, p. 312. 

10 Supra, note 6. 

1 Conway v. Taylor, 1 Black (U. S. ) 603 (186r). 

2 Cardwell v. Bridge Co., 113 U.S. 205 (1885). 

3 Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196 (1885); New York Central 
R. R. Co. v. Freeholders, 227 U. S. 248 (1913). 

14 154 U.S. 204 (1894). 

18 See Broadway & Newport Bridge Co. v. Commonwealth, 173 Ky. 165, 190 S. W. 
715 (1917). U.S. Const., Art. I, Sec. 10, clause 3, provides that “ No State shall, with- 
out the consent of Congress, . . . enter into any agreement or compact with another 
State.” However, if the two states should establish uniform regulations over the bridge, 
it would seem that the possibility of friction between them would be academic and the 
need for regulation by Congress slight. 

16 The Kentucky statute undertook to regulate the fares on the bridge as to com- 
merce from both sides. However, the opinion of the majority of the court seemed to 
take the view that the state had no power to regulate the rates of toll on commerce on 
such a bridge to any extent. The separate opinion of the four justices, who concurred 
in the result, stated that “the several states have power to establish and regulate 
ferries and bridges, and the rates of toll thereon . . . subject to the paramount au- 
thority of Congress over interstate commerce” (p. 223). 

7 234 U.S. 317 (1914). 

18 See note 9, supra. The court held that there was no legislation by Congress with 
respect to the pass, as the bridge was unconnected with any railroad. 8 U. S. Comp. 
Stat. 1916, § 8563, p. 9054. 
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interstate commerce continues,!® as does other legislation not expressly 
prohibited, to reside in the state, with, however, the vast limitation ”° 
that the state’s regulations as to such commerce are wholly subordinate 
to the power of the nation as to this same matter; *! and that, even though 
the nation has not acted at all, a state may not deal with such commerce 
so as to clog its operation as such by way of hostile discrimination. 
Under this theory we would start with the proposition that the state 
retains its sovereign powers unless limited expressly or by reasonable 
implication. Thus, where Congress has not acted, the test is whether 
the regulation is unreasonable or discriminatory. In applying the test, 
the underlying purpose of the clause must be kept in mind — to avoid 
serious clashes between the states in the exercise of the power over a 
common agency. 

Accordingly, it would seem that a state has the power, in the absence 
of action by Congress, to prevent extortion by regulating the rates on a 
bridge or ferry* across a boundary stream as to commerce emanating 
from its shore. In such a local situation, the interests of the states are 
such that the prospect of any serious clash between them is slight; 
a mere difference in tariff rates from different shores is not important. 
But where either state attempts to prevent such extortion by regulating 
the rates as to commerce from the other shore it is thereby derogating 
from similar authority of that state; there would be almost inevitably 
different regulations as to the same commerce and serious friction be- 
tween the states. Accordingly the power would be disallowed.” Like- 
wise it would seem that a state could not regulate the rates for round-trip 
tickets;“ the argument that it is commerce emanating from its shore is 





19 Under the Articles of Confederation there were practically no restrictions upon 
the power of the several states to regulate interstate commerce. See Art. VI. It was 
the separate commercial legislation of the states and the want of a general power over 
the subject by the federal government which threatened the harmony of the United 
States under the Confederation. During the Constitutional Convention, many pro- 
posals to make the extent of the federal power over commerce definite were rejected. 
Likewise a motion to make the commerce clause by express terms “‘sole and exclusive” 
was lost by a vote of six states to five. For a discussion of the history of the commerce 
clause, see PRENTICE AND EGAN, THE COMMERCE CLAUSE OF THE CONSTITUTION. 

20 These limitations are so vast that frequently the state’s power is said to have 
been wholly suspended or destroyed. 

21 For a collection of the cases showing the ways in which the state power has been 
used legitimately, see The Minnesota Rate Cases, supra. 

2 It seems possible to draw a distinction between the case of a bridge and a ferry 
on the ground that the latter is considered historically of a more peculiarly local 
nature. See Conway »v. Taylor, 1 Black (U. S.) 603 (1861); Freeholders v. The State, 24 
N. J. 718 (1853); Port Richmond Ferry v. Hudson County, supra, pp. 331-332. A further 
distinction might be drawn on the basis of the fundamental difference of the two, the 
ferry being movable, in reality, as to either state at times within its jurisdiction and 
going in only one direction at a time; while the bridge is immovable, part fixed in 
either state and the traffic in both directions at all times. But it is submitted that these 
differences are insufficient to merit different conclusions, and apparently this is the view 
taken by the courts. See Charles River Bridge ». Warren Bridge,11 Pet. (U. S.) 420 
(1837); Covington Bridge Co. v. Kentucky, supra, p. 218; Port Richmond Ferry ». 
Hudson County, supra, p. 328; Schrader v. Steubenville, etc. Co., supra, p. 212. 

% Covington Bridge Co. v. Kentucky, supra. See also Port Richmond Ferry ». 

Hudson County, supra, p. 333. - ; ; 

* This question was expressly left undecided in Port Richmond Ferry »v. Hudson 

County, supra, p. 333. In the principal case (supra, note g, p. 212), the pass was 
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specious, in that the journey is broken and in fact there is a separate trip 
each way. Here again there is real danger of controversy between the 
states. The case of a pass is more troublesome. There is undoubtedly 
a difference in degree between regulating the rate of charges on com- 
merce from the other shore and in saying that a person shall not come 
into the state on a public service corporation gratis when others are 
required to pay.”®> But in both cases the power invoked by the state 
will affect only indirectly its morals, peace, and welfare, while there 
is the same danger of conflict with the other state. The test of the 
necessity for uniformity is the danger of irreconcilable regulation accord- 
ing to the diverse and discriminatory interests of the states involved. 

It is submitted that this is the attitude of the Supreme Court.”* The 
apparent diversity in the decisions is due to some extent to the practical 
manner in which it has been applied. Where there is actual danger of 
serious conflict, the exercise of the power by the state would be in- 
expedient and an unreasonable burden upon commerce. But where 
controversy is merely a possibility, the exercise of the power by the 
state within its jurisdiction is legitimate. It is to be hoped that the 
West Virginia case will be taken to the Supreme Court, as its decision 
would do much to point out the correct criteria of the extent of a state’s 
power over interstate commerce. 





ELIGIBILITY OF WOMEN FOR PuBLic Orrice. — While many courts 


in the last half-century have expressed opinions that women are in- 


eligible for office at common law, the great majority of the cases directly 
involve only the construction of a statute or constitution. In Great 
Britain, the question has been whether an act fixing the qualifications for 
a certain office is to be construed as giving women the right to hold it; 
in America, most of the cases turn upon whether there is a broad con- 
stitutional inhibition. While the question of common-law eligibility 
can enter in each type of case, courts in both countries have confused 
considerations of interpretation and construction with a problem of 
substantive law. 

The constitutions of a not inconsiderable number of states do not 
expressly confine the right to hold office to electors, and have not been 
amended to give women the vote. In such states, when a woman claims 
her election or appointment to office is valid, the first question must be 
whether, apart from common-law eligibility, there is an implied restric- 





treated as a succession of round-trip tickets. The power of a state to limit the charge 
for “ — ticket was recognized as valid in Missouri v. Sickmann, 65 Mo. App. 
499 (1896 

% “Its only effect is equalization by apposite proscription against discrimination 
in the various forms of commercial exchange of commodities and intercourse between 
the states.” Schrader v. Steubenville, etc. Co., supra, p. 212. But suppose one state 
stipulates in the franchise of the corporation that its public employees shall be per- 
mitted to use the bridge free of charge and the other state commands the corporation 
to allow no one to pass free. 

26 See Covington Bridge Co. v. Kentucky, supra, pp. 220-221; Port Richmond Ferry 
v. Hudson County, supra, pp. 330-333. See also Broadway & Newport Bridge Co. 2. 
Commonwealth, 173 Ky. 165, 172, 190 S. W. 715, 718 (1917). 
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tion in the constitution making the right to hold office co-extensive with 
the right to vote. It is asserted that the one right necessarily depends 
upon the other;! there is, however, this distinction: the vote is a power of 
sovereignty; the office, the means whereby the power operates. It is a 
non sequitur that, in limiting the classes of voters, the constitution is 
necessarily limiting the classes of officeholders through whom the voters 
may make their wishes effective. Several cases have pointed out that 
the restriction upon those who can hold office would be a restriction 
upon the freedom of choice of the voters, and have repudiated any such 
implied limitation upon the exercise of the voters’ will.? The rule is 
also repudiated, although not in words, where the same court holds 
that the restriction does not extend to offices created by the legislature, 
as distinguished from those created by the constitution,’ but that the 
legislature, in creating offices, cannot make the franchise for the new 
positions any broader than it was for the old ones;‘ for the result is that 
voters are allowed to elect non-voters. Even this attitude, so far as it 
imposes the qualification upon any officeholders, seems incorrect.5 
Whether, if there is a common-law ineligibility, it is incorporated in 
the constitution, is a quite different question. A clause giving the right 
to elect to office must be read in the light of what such a privilege meant 
at common law, just as a clause that no one shall answer to a criminal 
charge unless indicted must be read in the light of the common-law rule 
that a grand jury cannot indict unless twelve jurors so vote.® This 
would seem clear, but it is not so clear that such ineligibility could only 
be removed by a constitutional amendment. It could be argued, on the 
one hand, that, although implied, a restriction upon those who can take 
part in governmental functions is as much a part of the constitution as 
any express enactment;’ on the other, that, while the constitution must 
be interpreted under the common law, it does not enact the common 
law of its time, and that the common-law rule of ineligibility can be 
changed.* Taking this second view, it might be maintained that the 
law on this point can and should adapt itself to altered circumstances 
without waiting for legislative enactment; that courts which can declare 





1 See CooLEy, CONSTITUTIONAL LimitTaTIONs, 7 ed., 894, note 1; MECHEM, PUBLIC 
OFFICES AND OFFICERS, § 67. 

2 Wright v. Noell, 16 Kan. 601 (1876); Steusoff v. State, 80 Tex. 428, 15 S. W. 
1100 (1891); Opinion of the Justices, 62 Fla. 1, 57 So. 351 (1912); and see Barker v. 
The People, 3 Cow. (N. Y.) 686, 703 (1824); People v. McCormick, 261 Ill. 413, 419, 
103 N. E. 1053, 1056 (1914). Contra, State v. Smith, 14 Wis. 497 (1861); State ». 
McMillen, 23 Neb. 385, 36 N. W. 587 (1888); Attorney General v. Abbott, 121 Mich. 
540, 80 N. W. 372 (1899); State v. Hodges, 107 Ark. 272, 154 S. W. 506 (1913); State 
v. Knight, 169 N. C. 333, 85 S. E. 418 (1915). 

8 Huff v. Cook, 44 Iowa, 639 (1876). 

4 See Coggeshall v. City of Des Moines, 138 Iowa, 730, 736, 117 N. W. 309, 311 
(1908); In re Carragher, 149 Iowa, 225, 227, 128 N. W. 352, 353 (1910). 

5 “Tt would seem but fair reasoning, upon the plainest principles of interpretation, 
that when the Constitution established certain qualifications as necessary for office, 
it meant to exclude all others as prerequisites.” 1 Story, COMMENTARIES ON THE 
CONSTITUTION, 5 ed., § 625. 

6 State v. Barker, 107 N. C. 913, 12 S. E. 115 (1890). 

7 See Arthur W. Machen, Jr., oe Elasticity of the Constitution,” 14 Harv. L. 
REV. 200, 273; 24 Harv. L. REV. 13 

8 Schuchardt v. The People, 99 iil sor (1881). 
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a newspaper syndicate a public utility® and can hold a trust to promote 
atheism not against public policy” should be able to hold that the 
modern woman has intelligence and discretion enough to hold public 
office. The analogies are not strictly in point, for this question would 
involve, not the determination of whether a new fact fits an old concep- 
tion, but a change of status. It could, however, be said that statutes 
have gone so far in removing women’s legal incapacity that the courts 
do not have to effect a change of status but merely to accept it." It is 
significant, in this aspect of the problem, that Lord Ronan has declared 
in a dictum in the recent case of Frost v. The King * that, whatever may 
have been the previous law, women can no longer be held ineligible for 
office. 

That there was a general common-law ineligibility is by no means 
certain. Cases which hold that there was usually assume that such an 
ineligibility must have existed, and then treat the numerous early cases 
where women’s rights to hold offices have been upheld as exceptions to 
the rule assumed. An English case usually cited by the courts as holding 
that there is an ineligibility at common law in reality holds no more 
than that the framers of an act giving the right to hold a certain office 
did not mean to open it to women; dicta to the effect that women are 
ineligible at common law are based upon a preceding case, which only 
decided they could not vote at common law," a question which may in- 
volve quite different considerations.!*> There are many early cases hold- 
ing that women can fill offices whose functions can be performed by 
deputy,!® which would seem to show that the law did not regard women 
as incapable of the necessary discretion, for of course the deputy is sub- 
ject to the officeholder’s control. The consideration of feminine sen- 
sitiveness does not seem to have kept women out of the positions of 
prison-keeper!? and commissioner of sewers.'® Most of the cases con- 
cern women’s eligibility to administrative offices, and it is generally 
said, even by courts which hold that there is no ineligibility here, that 
the eligibility does not extend to judicial and legislative offices. Cer- 
tainly the capacities required by the three classes of office differ; in each, 
common-law eligibility depends upon custom, and, as there is consider- 
ably less evidence of women holding offices of the last two classes,'® the 
distinction will probably be maintained. As for administrative offices, 
the tendency of recent years has been to hold women eligible. Some of 
the cases have been concerned with offices purely ministerial,” but some 





9 Fer we Publishing Co. v. The Associated Press, 184 Ill. 438, 56 N. E. 
822 (1900). 

10 Bowman 2. Secular Society, Limited, [1917] A. C. 406. 

1! Ward v. Berkshire Life Insurance Co., 108 Ind. 301, 9 N. E. 361 (1886). 

2 [1919] 1 I. R. 81, 106. 

18 Beresford-Hope v. Lady Sandhurst, L. R. 23 Q. B. D. 79 (18869). 

14 Chorlton v. Lings, L. R. 4 C. P. 374 (1868). 

15 See supra. 

16 See 38 L. R. A. 208, note. 

17 Rex v. Lady Braughton, 3 Keb. 32 (1672). 

18 See CALLIS ON SEWERS, 4 ed., 296, 299. 

19 But see 24 HARV. L. REv. 139, notes 7 and 8; 38 L. R. A. 208, note. 

20 Gilliland v. Whittle, 33 Okla. 708, 127 Pac. 698 (1912). Here it was held that, 
under the wording of the state constitution, a woman could be clerk of court. State 
v. De Armijo, 18 N. M. 646, 140 Pac. 1123 (1914) (state librarian). 
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have gone much further.*" England” and Quebec™ have recently held 
that, at common law, women cannot be attorneys, but these cases in- 
volve only the custom in a particular profession. In both England and 
America, should the question of common-law eligibility arise again be- 
fore the matter is finally settled by statute, the dicta and discussion in 
Frost v. The King™ may lead the court to decide in favor of eligibility. 





LEGAL Status oF VoLuntARy AssociaTIons.'! — In the absence of 
a statute, it is clear that a voluntary or unincorporated association can- 
not sue or be sued in the name of the association.? But statutes in many 
jurisdictions allow actions by, or against, such organizations in their 
ordinary name, or in the name of some officer. The famous case of the 
Taff Vale Railway Co. v. Amalgamated Society of Railway Servants* 
held that an Act of Parliament ® which gave unincorporated trade unions 
a right to hold property for their own use and provided for a registry of 
their names, by implication made the unions liable to suits against them 
in such registered name. For the purposes of that case, it is submitted, 
it would have made no great difference whether the association were 
regarded as a legal entity distinct from its members, or whether the 
trade union’s name were considered merely as an authorized compen- 
dious designation, by way of procedure, for all or for certain represen- 
tative members of the union. The House of Lords did adopt the view 
that the union was a legal entity, and this seems a proper and desirable 
result. But since the suit was for an injunction only, the suggestion of 
Lord Macnaghten * and of Lord Lindley,’ that a representative action, 





1 State v. Quible, 86 Neb. 417, 125 N. W. 619 (1910) (county treasurer); Opinion 
of the Justices, supra (county treasurer). 

2 Bebb v. Law Society, L. R. [1914] 1 Ch. D. 286. 

% Langstaff v. Bar of Province of Quebec, 25 Que. K. B. 11 (1915). The American 
authorities are divided. 

4 Supra. 

1 For a discussion of the general problem of the jurisdiction of courts over a con- 
troversy between a voluntary association and a member, see Universal Lodge No. 14, 
F. & A. M. v. Valentine, 107 Atl. 531 (Md. 1919). 

2 Francis v. Perry, 82 Misc. 271, 144 N. Y. Supp. 167 (1913). See Allis-Chalmers 
Co. v. Iron Moulders’ Union, 150 Fed. 155, 183 (1906); New England States Sanger- 
bund ». Fidelia Musical & Educational Society, 218 Mass. 174, 105 N. E. 629 (1914). 

3 Francis v. Perry, supra; Court Harmony, A..O. F. v. Court Abraham Lincoln, 
A. O. F., 70 Conn. 634, 40 Atl. 606 (1898). Colorado, Michigan, Minnesota, New 
Jersey, Pennsylvania, and a number of other states have similar statutes. In some 
cases they are limited to fraternal benefit societies paying more than a minimum 
death benefit, as in West Virginia. See CopE 1913, c. 55 A, §§ 3226-3263. In Minne- 
sota, the statute has been held to apply only to business partnerships and only to 
parties defendant. St. Paul Typothete v. St. Paul Bookbinders’ Union, 94 Minn. 351, 
102 N. W. 725 (1905). Other modifications are found in the interpretations of the 
Ohio and the Nebraska statutes. 

4 [1901] A. C. 426. See 15 Harv. L. REv. 311. 

‘ 5 ‘TRADE Unron Act 1871, 34 & 35 VICT. c. 31, as amended by Act oF 1876, 39 & 40 
ICT. C. 22. 

6 See page 438 of report. See also Pickett v. Walsh, 192 Mass. 572, 589, 78 
N. E. 753, 760 (1906); American Steel & Wire Co. v. Wire Drawers’ & Die Cutters’ 
Unions, 90 Fed. 598, 605 (1898). See Pomeroy, Cope REMEDIES, 4 ed., 267. 

7 See page 443 of report, 
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even in the absence of statute, would have bound all members of the 
society, seems tenable. : 

In many cases, however, the decision of the question, whether statutes 
allowing suits against voluntary associations in the association name 
affect the adjective or the substantive law, is of importance practically 
as well as theoretically. Thus, since the common law dealt with associa- 
tions solely in accordance with the principles governing partnerships, 
such an organization could not sue a member or be sued by a member at 
law,® and the only remedy lay in equity. Hence a court which re- 
garded the change as procedural merely, might be expected to hold that 
this right was not enlarged, and the Connecticut court has taken this 
view.!°. The New York court, on the other hand, has held that such 
an action at law was permitted! under the New York Code.” Again, in 
the case of Saunders v. Adams Express Co., the New Jersey court 
decided that the question of the party to be sued was one of procedure, 
to be regulated by the /ex fori, and that the action need not be brought 
against the president or treasurer of this New York joint-stock associa- 
tion, as the New York statute provided, but that it might be brought 
against the association in its usual name, in accordance with the provi- 
sions of the New Jersey Code.“ A Michigan case,!® however, finds a 
statute of this type sufficient reason for treating a voluntary association 
as a legal entity, distinct from its members. 

In the satisfaction of a personal judgment rendered against a volun- 
tary association, the question of the status of the association is again 
raised. At common law, such a judgment was, of course, void and could 
not be enforced.!® But under the statutes it has been held that such a 
judgment could be enforced against the property of the association.” 
And many cases have limited the right of the plaintiff to levy execution, 
under such a judgment, to this association property. But this does not 
mean that the liability of a member is a limited liability. If an action 
against the association fails to secure the satisfaction of the debt, then 
an action will still lie against the individual associate.!® Nor is limited 
liability the sine qua non of corporateness. It is submitted that if the 
legislature should pass a law providing for the unlimited liability of 





8 McMahon ». Rauhr, 47 N. Y. 67 (1871); Cheeny »v. Clark, 3 Vt. 431 (1830). 
® McDowell v. Joice, 149 Ill. 124, 36 N. E. 1012 (1893); Labouchere v. Earl of 
Wharncliffe, L. R. 13 Ch. D. 346 (1879). 

10 Huth v. Humbolt Stamm No. 153, 61 Conn. 227, 23 Atl. 1084 (1891). 

1 Westcott v. Fargo, 61 N. Y. 542 (1875); McCabe v. Goodfellow, 39 N. Y. St. 941, 
15 N. Y. Supp. 377 (1891). 

2 CopE or Crvit PRrocepurE, § 1919. 

8 71 N. J. L. 270, 57 Atl. 899 (1904). 

4 P. L. 1903, p. 545, § 40. 

© Detroit Light Guard Band ». First Michigan Independent Infantry, 134 Mich. 
598, 96 N. W. 934 (1903). 

© McConnell v. Apollo Savings Bank, 146 Pa. 79, 23 Atl. 347 (1892); Methodist 
Episcopal Church ». Clifton, 34 Tex. Civ. App. 248, 78 S. W. 732 (1904). 

17 Gale v. Townsend, 45 Minn. 357, 47 N. W. 1064 (1891); Welsh v. Kirkpatrick, 
30 Cal. 202 (1866); Allen v. Clark & Thompson, 65 Barb. 563 (1873). 

18 Davison v. Holden, 55 Conn. 103, 10 Atl. 515 (1887); Schuylerville Nat’l Bank ». 
Van Derwerker, 74 N. Y. 234 (1878); Mertz v. Fenouillet, 13 App. Div. 222, 43 N. Y. 
Supp. 217 (1897). 

19 See Allen v. Clark, supra, p. 571. 
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stockholders for the debts of a certain class of corporations this would 
not make the corporations any less entities. And there seems no good 
reason why an unincorporated association should not be regarded as 
just this sort of an entity. If the association is regarded as an entity, 
certain difficulties are avoided, which are presented if the obligation is 
treated as an ordinary joint obligation. Under the latter view, for 
instance, if one of the members of the association were a nonresident of 
the state in which judgment was given, and if he had not been served 
with process within the state, the entry of judgment against the asso- 
ciation would be void, in accordance with the interpretation of the 
Fourteenth Amendment, laid down in Pennoyer v. Neff. Execution 
could not even be levied upon joint property under such a void judgment. 
Of course, the plaintiff might reach the property by an action quasi in 
rem, but there are advantages connected with a personal judgment for 
which a judgment im rem would hardly be an adequate substitute. As 
a practical matter, a voluntary association does act as a unit, and it 
would appear that the liability ought to be primarily that of the unit. 
To the man in the street who deals with a labor union or a club, there is 
no difference apparent between the conduct of that organization, un- 
incorporated, and the conduct of a similar incorporated association. 
Nor is any difference apparent to a member. Affairs are managed in 
quite the same fashion: business is transacted in the association name: 
the entity in the world of things is quite as definite. It seems, too, that 
the view of these associations which confirms the popular notion of them 
is at least as much in harmony with the language of these statutes as 
the procedural view. Perhaps it would be possible to recognize such 


voluntary societies as entities, even where there is no statute. In 
Simpson v. Grand International Brotherhood of Locomotive Engineers, 
an interesting recent case, the West Virginia court has refused to go 
this far." At any rate, the statutes afford a desirable opportunity to 
make the law accord with ordinary thought, and, at the same time, 
to lessen the divergence between the treatment of organizations sub- 
stantially similar. 





ADOPTION OF ADMIRALTY RULES BY ComMoN-LAW Courts. — The 
United States Supreme Court has recently held that in personal actions 
for damages due to the negligence of shipowners, the state common-law 
courts must adopt the admiralty rule,! which denies compensation for 
consequential damages. The question is whether this is in accordance 
with the intent of the Constitution and the former apparent attitude of 
the court, which has said that the “legislation of a State, not directed 
against commerce or any of its regulations, but relating to rights, duties, 
and liabilities of citizens, and only indirectly and remotely affecting 





2 os U.S. 714, 733 (1878). See also Blessing v. McLinden, 81 N. J. L. 379, 79 Atl. 
347 (tort). : 

21 98 S. E. 580 (W. Va. 1919). See RECENT CASES, infra, p. 325. 

1 Chelentis ». Luckenbach S. S. Co., 247 U. S. 372 (1918). 

2 Laws of Oleron, Arts. VI-VII; Laws of Hanseatic Towns, Arts. XXXIX-XL; 
Laws of Wisby, Arts. XVIII-XVIV; Marine Ordinances of Louis XIV, Bk. III, 
Title IV, Art. XI. See also The City of Alexandria, 17 Fed. 390 (1883). 
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operations of commerce, is of obligatory force on citizens within its terri- 
torial jurisdiction, whether on land or water, or engaged in commerce, 
foreign or inter-state, or in any other pursuit. 3 

The constitutional provision extending the federal judicial power to 
all cases of admiralty and maritime jurisdiction,* and subsequent statutes 
saving to suitors a common-law remedy, where that law is able to give 
it,> do not create a maritime code, but vest in federal courts the exclusive 
right to adjudicate those suits and controversies which in 1789 were 
within state admiralty jurisdiction. These suits are distinguished from 
common-law actions in that “the vessel is itself seized and impleaded 
as the defendant and is judged and sentenced accordingly,” whereas by 
the common-law process “property is reached only through a personal 
defendant and then only to the extent of his title.” 7 While common- 
law judgments could not bind parties outside the jurisdiction of the 
state courts, suits peculiar to admiralty might necessarily affect ad- 
versely the interests of such persons. This fact justifies the interpretation 
that the Constitution, to secure an impartial administration of justice, 
vests the federal courts with exclusive jurisdiction over only those suits 
which are peculiar to admiralty.® 

On this assumption the Supreme Court held that a state court may 
entertain a bill in equity to enforce a lien on a raft, dependent on pos- 
session, for towage charges. In such a case the lien is granted by the 
common law, and a sale in enforcement thereof would pass the property 
subject to prior equities and titles, thereby not affecting the interests of 
persons not before the court. So also a right of recovery, granted by 
state statute, for a wrongful death within its territorial waters is en- 
forceable in a personal action in the local common-law courts.!° Nor 
is a statute allowing attachment of a ship as an incident to a personal 
action in the state courts invalid. But when a state attempts to 
authorize its courts to adjudicate suits against the ship itself, which shall 
bind all parties, whether before the court or not, the statute is uncon- 
stitutional.” 





3 Sherlock »v. Alling, 93 U. S. 99, 104. “State statutes, if applicable to the case, con- 
stitute the rules of decision in common-law actions in Circuit Courts as well as State 
courts, but the rules of pleading, practice, and of evidence in the admiralty courts 
are regulated by the admiralty law as ultimately expounded by the decisions of this 
court.” American Steamboat Co. v. Chase, 16 Wall. (U. S.) 522, 534 (1872). 

* Art. III, Sec. 2. 

; 5 y Stat. AT L. 77; UntTep States Jupictat Cope, § 256; Comp. Srat., 1918, 

1233. 

6 'The general system of maritime law which was familiar to the lawyers and 
statesmen of the country when the Constitution was adopted, was most certainly 
intended and referred to when it was declared in that instrument that the judicial 
power of the United States shall extend ‘to all cases of admiralty and maritime juris- 
diction.”” The Lottawanna, 21 Wall. (U. S.) 558, 574 (1874). See also Leon ». 
Galceran, 11 Wall. (U. S.) 185, 188 (1870). 

7 The Moses Taylor, 4 Wall. (U. S.) 411, 427 (1866). The doctrine is restated in 
Rounds »v. Cloverport Foundry and Machine Company, 237 U. S. 303, 306 (1914). 

8 Story, “COMMENTARIES,” § 1664. 

9 Knapp, Stout, & Co. »v. McCaffrey, 177 U.S. 638 (1899). 

10 American Steamboat Co. ». Chase, 16 Wall. (U. S.) 522 (1872). 

4 Leon »v. Galceran, supra; Rounds v. Cloverport Foundry & Machine Co., supra. 

2 The Moses Taylor, supra ; The Belfast, 7 Wall. (U. S.) 624 (1868), 
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The federal courts have recognized that the admiralty law is incom- 
plete, and that it must sometimes draw on the municipal law for guiding 
principles.“ Not only is a state statute allowing recovery for wrong- 
ful death on navigable waters enforceable by a libel in the federal admi- 
ralty courts,“ but also a state statute giving a materialman’s lien on a 
domestic ship is enforceable by a libel 7 rem.’* In the former case state 
courts have concurrent jurisdiction,!® but in the latter they have none 
at all? The fellow-servant rule, which admiralty adopted,'® is of com- 
mon-law origin.!® While the admiralty rule differs from that of common 
law as to the effect of contributory negligence on the right of recovery,’ 
in libels under Lord Campbell’s Acts, admiralty follows the common- 
law rule embodied by these acts in that the personal representative of 
the deceased may maintain an action only if the deceased could have 
brought an action had he lived.”! 

The Supreme Court followed these principles until the passage of 
Workmen’s Compensation Acts. Some of the state and United States 
district courts held that these acts gave a common-law remedy within 
the meaning of the saving clause,” but others held the contrary, either 
on the ground that the maritime law as to injuries governed the seaman’s 
contract, or else that the acts were unconstitutional in that the em- 
ployers were subjected to double liability, once under the act and once 
in admiralty. The Supreme Court upheld the latter decisions, holding 
also that even in the absence of congressional legislation, states may 
not legislate on maritime matters as to which uniformity is essential.” 
In thus extending a rule which had previously been applied only to in- 





33 “The general body of the (maritime) law as regards the ordinary fundamental 
rights of persons and property, whether on sea or land, is . . . derived from the 
constitutional order of the State, that is, from the municipal law which courts of 
admiralty to a considerable extent must necessarily adopt and follow, subject only 
to the modifications which the special characteristics of the law of the sea impose on 
maritime subjects.” The City of Norwalk, 55 Fed. 98, 107 (1893). See also Sherlock 
v. Alling, supra, 104. 

14 The Hamilton, 207 U. S. 398 (1907). Thompson Towing & Wrecking Association 
v. McGregor, 207 Fed. 209 (1913). 

18 The Glide, 167 U. S. 606 (1896). 

16 American Steamboat Co. v. Chase, supra. 

17 The Glide, supra. 

18 Olson v. Oregon Co., 96 Fed. 109 (1899). 

19 Priestly v. Fowler, 3 M. & W. 1, 6 (1837); Farwell v. Boston & Worcester Rail- 
road Corporation, 4 Metc. (Mass.) 49 (1842). 

20 The Max Morris, 137 U. S. 1 (1890). 

21 Robinson v. Detroit & C. Steam Navigation Co., 73 Fed. 883 (1896); Gretschmann 
v. Fix, 189 Fed. 716 (1911); Monongahela River Consolidated Coal & Coke Co. ». 
Schinnerer, 196 Fed. 375 (1912). 

2 Lindstrom 7. Mutual S. S. Co. 32 Minn. 328, 156 N. W. 669 (1916); North 
Pacific S. S. Co. v. Industrial Acc. Commission of California, 174 Cal. 346, 163 Pac. 
199 (1917); Kennerson v. Thames Towboat Co., 89 Conn. 367, 94 Atl. 372 (1915); 
Berton v. Tietjen & Lang Dry Dock Co., 219 Fed. 763 (1915); Keithley v. North 
Pacific S. S. Co., 232 Fed. 255 (1916). 

% Schuede v. Zenith S. S. Co., 216 Fed. 566 (1914). 

24 State v. Doggett, 87 Wash. 253, 151 Pac. 648 (1915). The argument of the 
court is refuted by the fact that the substitution of a statutory for a common-law 
liability no more subjects the employer to a double liability than he was formerly 
subjected, when the seaman could sue either at common law or in admiralty. 

2 So. Pacific S. S$. Co. v. Jensen, 244 U.S. 205 (1917). 
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terstate commerce,”® the fact seems to have been overlooked that while 
the Constitution expressly gives Congress the right to regulate interstate 
commerce,?’ it merely vests federal courts with jurisdiction over ad- 
miralty and maritime causes.”* When the state courts in suits by sea- 
men are compelled to adopt the admiralty rules, there can be no recovery 
for consequential damages. As a matter of substantive law, the justice 
of this result seems questionable. 





CONSIDERATION IN CONVEYANCES BETWEEN HUSBAND AND WIFE IN 
FRAUD OF CREDITORS. — The marriage relationship lends itself con- 
veniently as a cloak for the fraudulent concealment of property, which a 
hard-pressed debtor seeks to place beyond the reach of his creditors. 
Hence, transfers from husband to wife, whenever creditors are involved, 
are always subjected to the closest scrutiny by the courts, to assure 
against fraudulent motive. The mere relationship, however, between 
grantor and grantee creates no just basis for a presumption of fraud.? 
If consideration proceeds from the wife which would, in the ordinary 
case, suffice to sustain a conveyance as against creditors, the fact of 
relationship can have little consequence.’ But it is to be noted that, 
in these transactions, what constitutes valuable consideration is often 
determined by principles peculiar to the marital relation, and in such 
instances the fact does assume significance. 

Thus, marriage, it has been declared, constitutes the highest con- 
sideration known to the law. Therefore, an antenuptial settlement 
executed in consideration of marriage, though its moving purpose be 


to hinder and delay creditors, is upheld universally, as long as the 
beneficiary was not cognizant of the fraudulent motive.’ So, also, is 
the validity of a postnuptial settlement sustained if made in accordance 
with a written agreement entered into by the parties before marriage.® 
But if such agreement was oral, and failed therefore to comply with the 
provisions of the Statute of Frauds, the conveyance may be set aside 
at the instance of creditors.’ In England, however, a recital of the pre- 





26 Cooley v. The Board of Wardens of the Port of.Philadelphia, 12 How. (U. S.) 
299 (1851). 
7 Art. 1, Sec. 8. 8 Art. 3, Sec. 2. 


. 1} See White v. Benjamin, rs0 N. Y. 258, 44 N. E. 956 (1896); Baumann ». Horn, 
199 Mo. App. 555, 204 S. W. 53 (1918); Regal, etc. Co. v. Gallagher, 188 S. W. (Mo.) 
151 (1916); McKey v. Emanuel, 263 Ill. 276, 104 N. E. 1051 (1914). 

2 See WILLISTON, CASES ON BANKRUPTCY, 141, note; Ford v. Ott, 182 Iowa, 671, 
164 N. W. 629 (1917); Lyon v. Wallace, 221 Mass. 351, 108 N. E. 351 (1915). 

3 Crenshaw »v. Halvorsen, 165 N. W. (Iowa) 360 (1917); Nat’l Exch. Bank v. Simp- 
son, Ny W. Va. 300, 88 S. E. 1088 (1916); In re Jutte’s Estate, 230 Pa. 333, 79 Atl. 569 
(1911). 

4 Magniac v. Thompson, 32 U. S. 348 (1833); Smith v. Allen, 5 Allen (Mass.), 454 
(1861); Tolman v. Ward, 86 Me. 303, 29 Atl. 1081 (1894); American Surety Co. ». 
Conway, 88 N. J. Eq. 370, 102 Atl. 839 (1917). 

5 Barrow v. Barrow, 2 Dick. 504 (1774); Clark ». McMahon, 170 Mass. gt, 48 N. E. 
939 (1898); Robertson v. Schlotzhauer, 243 Fed. 324 (1917). 

6 : ae v. Nash, 3 Atk. 186 (1744); Metz v. Blackburn, 9 Wyo. 481, 65 Pac. 857 
(190r). 

7 Warden ». Jones, 23 Beav. 487 (1857); Reade v. Livingston, 3 Johns. Ch. (N. Y.) 
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marital contract in the deed proper has been held to satisfy the statute, 
and in consequence to render the conveyance unimpeachable. From 
a strictly legal point of view it is difficult to see how the Statute of Frauds 
can affect the validity of the settlements in any of these cases. In its 
nature it is purely evidential, and influences in no wise the binding force 
of the contract. Furthermore, the provision of the statute involved 
simply forbids an action to be brought “‘to charge any person upon any 
agreement made upon consideration of marriage;” ° clearly, this provi- 
sion has no relevance to the particular situation, since no suit on any 
contract is involved. As a practical consideration, however, the line 
drawn by the American courts is a desirable one, for otherwise the 
opportunity for resurrecting fictitious oral agreements, and for imposition 
generally, would be unlimited. Postnuptial settlements, when not exe- 
cuted in conformance with prior agreements of marriage, are governed 
by principles applicable to all other forms of conveyances." It is inter- 
esting to note, however, that the English courts in their tenderness 
toward family settlements have often disregarded the rules of considera- 
tion and have in effect upheld substantially voluntary transfers in this 
class of cases.” 

With conveyances between husband and wife other than settlements, 
the marriage status also affects the question of consideration, though 
in the main general rules apply. At the common law, the surrender 
of a wife’s separate earnings to her husband did not constitute value 
sufficient to support a conveyance to her,’ since the husband received 
nothing to which he was not already legally entitled. But to-day wher- 
ever the wife may separately own her property, a surrender of her 
earnings would, if not intended as a gift, base a later transfer by her 
husband on good consideration.“ Services of a wife to her husband, 
however, do not render valid a conveyance, since they are duties in- 
cident to the marriage relation.’ A release of an inchoate right of 
dower,!* or a release of a wife’s homestead rights,!” is obviously valuable 
consideration, both rights properly forming part of the wife’s separate 
estate. A recent case raises the question whether a conveyance made in 
pursuance of a separation agreement and in consideration of the right 





481 (1877); Barnes v. Black, 193 Pa. St. 447, 44 Atl. 550 (1899); Gagnon ». Baden, etc. 
Spring Co., 56 Ind. App. 407, 105 N. E. 512 (1914). Before the Statute of Frauds, it 
seems clear that a postnuptial settlement founded on an antenuptial oral agreement 
was valid as against creditors. See 1 Vent. 194. 

8 In re Holland, [1902] 2 Ch. 360. 

® See Maddison v. Alderson, 8 A. C. 467 (1883). 

10 29 Car. 2, c. 3, § 4. 

11 See Moore, FrAuD. CONVEYANCES, 327, note 53. 

2 See In re Tetley, 66 L. J. 11 (1808); Ex parte Mercer, 17 Q. B. D. 290 (1886). 

a og v. Reford, 17 N. J. Eq. 367 (1898); Union Trust Co. v. Fischer, 25 Fed. 
178 (1884). 

4 Draper v. Buggee, 133 Mass. 258 (1882); Hedge v. Glenny, 75 Iowa, 513, 39 N. W. 
818 (1888). See also Wart, Fraup. CONVEYANCES, 3 ed., § 304. 

18 Michigan Trust Co. ». Chapin, 106 Mich. 384, 64 N. W. 334 (1805); Farmer’s 
Nat’l Bank v. Thomson, 74 Vt. 442, 52 Atl. 961 (1902); Henze v. Rogatzky, 199 Mich. 
558, 165 N. W. 629 (1917). 

16 Burwell v. Lumsden, 24 Grat. (Va.) 443 (1874); Hagerman v. Buchanan, 45 N. J. 
Eq. 292, 17 Atl. 946 (1887); Deal v. Ford, 204 S. W. (Mo.) 181 (1918). 

17 Sullivan v. Parkinson, 128 Mich. 527, 87 N. W. 639 (1901). 
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to future support is voluntary.'* It was formerly held in England,’ and 
the doctrine still persists in some of our American states,” that an agree- 
ment of separation is void as against public policy. In conformity with 
that rule a transfer of property to the wife could be attacked by credit- 
ors. The prevalent view to-day, however, holds such a contract valid, 
and consequently a conveyance in satisfaction of the wife’s right to 
support must be upheld.“ But if cohabitation is resumed after a short 
period of separation, it has been held that the conveyance in turn be- 
comes voluntary. The limitation imposed seems justified, since a failure 
of consideration has occurred which entitles the husband to a return of © 
the property transferred. The agreement to relinquish a divorce suit: 
where such agreement has also been held illegal would of course fail to 
support a conveyance.” But generally, as with separation agreements, 
they have been held legally binding; * a discontinuance of divorce pro- 
ceedings should therefore constitute valuable consideration. 

A more troublesome question relative to conveyances from husband 
to wife, and one with reference to which there is much diversity of 
decision, concerns payments on premiums by an insolvent on a policy 
running to his wife. Clearly, the payments as against creditors cannot 
be upheld on any principles of consideration, since the wife relinquishes 
nothing of value in return for the benefit conferred. Hence, it would 
seem that the cases permitting the beneficiary to retain the full face 
value of the policy cannot be sustained, regardless of the portion of the 
estate diverted to the payment of the premiums. No more correct is 
the doctrine which permits a retention of the full proceeds diminished by 
the amount of the premiums,” for the wife thereby receives the benefit 
of an investment made with money properly belonging to creditors. 
The strict rule which requires the full proceeds to be turned over to the 
creditors seems the correct one.2” Statutes, however, in the majority 
of jurisdictions permit the husband to set aside a definite sum each year 
in payment upon his life insurance.** These enactments do not affect 
the question of consideration, but are to be regarded solely as exemption 
statutes. 

The Commissioners on Uniform State Laws have recently drafted an act 
designed to make uniform in the United States the law of fraudulent 
conveyances.” By its terms, generally, a conveyance made by an 





18 Baldwin v. Kingston, 44 Am. B. R. 12 (1919). See RECENT CASES, infra, p. 316. 

19 Wilkes v. Wilkes, 2 Dick. 791 (1774); St. John »v. St. John, 11 Ves. 526 (1805). 

20 Allen v. Allen, 73 Conn. 54, 46 Atl. 242 (1900); Foote v. Nickerson, 70 N. H. 496, 
48 Atl. 1088 (1901). 

*t Morgan v. Potter, 17 Hun (N. Y.), 403 (1874); Friedman ». Bierman, 43 Hun 
(N. Y.), 387 (1887). 

# Pippin v. Tapia, 148 Ala. 353, 42 So. 545 (1906); Farmer’s State Bank v. Keen, 
167 Pac. (Okla.) 207 (1917). 

%° Morgan v. Potter, supra; Friedman v. Bierman, supra ; Oppenheimer 2. Collins, 
115 Wis. 305, 91 N. W. 680 (1902). 

*4 Adams v. Adams, gt N. Y. 381 (1883). See also Merrill v. Peaslee, 146 Mass. 460, 
16 N. E. 271, dissenting opinion. 

*5 Central Bank v. Hume, 128 U. S. 195 (1888). 

26 Etna Nat. Bank »v. U. S. Life Ins. Co., 24 Fed. 770 (1885). 

27 Merchants’ & Miners’ Trans. Co. v. Borland, 53 N. J. Eq. 282, 31 Atl. 272 (1895). 

28 See 26 Harv. L. REV. 362, note 2. 

29 Commissioners on Uniform State Laws: Proceedings 28 Ann. Conf. 1918, p. 348. 
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insolvent is fraudulent when fair consideration has not been given in 
exchange.” Fair consideration is defined in accordance with the common- 
law conception of the term.** An enactment, therefore, of the proposed 
statute will leave unaffected the law of the various states particularly 
concerned with the transactions between husband and wife. The 
question, however, seems more closely allied to the law of persons than it 
does to the law of fraudulent conveyances. 





PRESUMPTION OF LEGciITIMACY OF A CHILD BorN IN WEDLOCK. — 
Familiar to all lawyers, and to most laymen, is the age-old presumption 
that a child born of a married woman is the child of her husband.! As 
it first appeared in the common law, it was conclusive and no evidence 
was admissible in rebuttal.2 This was in accord with the strict notions 
of the common lawyers, and was probably based upon regard for property 
tights, a bastard being incapable of inheriting or of having any heirs 
except those of his own body.’ But with the advance of civilization and 
the recognition of rights of personalty, the presumption was relaxed 
and could be rebutted by evidence that the husband was impotent or 
was beyond the four seas of England at the time of conception.* The 
further development of ideas of individualism brought about the evolu- 
tion of the modern rule permitting the presumption to be rebutted by 
any evidence appropriate to the issue.> To such rule there exists only 
one exception, that neither the husband nor the wife may testify directly 
as to the question of access.® 

But the law has not gone to the full extent of regarding the presump- 
tion as based merely on logical inference. Almost universally it requires 
of the rebutting evidence a strength or clearness greater in degree than 





80 Section 4, supra. 31 Section 3, supra. 


1 For historical discussions, see preface, LE MARCHANT, The Gardner Peerage Case 
(1825); Nicotas, ADULTERINE BAstTarDy (1836), containing all the known cases on 
adulterine bastardy up to that date; Jospeh Cullen Ayer, Jr., ‘Legitimacy and Mar- 
riage,” 16 Harv. L. Rev. 22-42. Mr. Ayer advances the view that in its origin the 
notion of legitimacy was based upon domestic religion, and rejects the traditional 
explanation that marriage was a convenient and certain evidential fact indicating the 
heir. 

2 Y. B. 32-33 Epw. I. 60 (1304); see THAYER, CASES, EVIDENCE, 2 ed., 45. 

3 See 1 Bu. Comm. 458, 459; 2 TIFFANY, REAL PROPERTY, 990, 991. 

4 Roiie’s Apr. 358, tit. Bastards, letter B (1668); Co. Litt. 244 a. The last case 
seems to be Regina v. Murray, 1 Salk. 122 (1704). The Canon law looked only at 
actual paternity. See NicoLas, ADULTERINE BASTARDY, 2. 

5 St. Andrews v. McBrides, 1 Str. 51 (1717); Pendrell v. Pendrell, 2 Str. 925 (1733); 
Shelley 2. , 13 Ves. 56, 58 (1806). ‘The physical fact of impotency, or of non- 
access, or of non-generating access, as the case may be, may always be lawfully proved by 
means of such legal evidence as is strictly admissible in every other case in which it is 
necessary, by the law of England, that a physical fact be proved.” Banbury Peerage 
Case, 1 Sim. & Stu. 153, 155 (1811). See also cases cited infra, notes 13-17 inclusive. 

6 This exception is “‘founded on justice, decency, and morality.” Lord Mansfield 
in Goodright v. Moss, Cowp. 591, 594 (1777). See also Scanlon v. Walshe, 81 Md. 118, 
31 Atl. 498 (1895); People v. Case, 171 Mich. 282, 137 N. W. 55 (1912). Fora criticism 
of Lord Mansfield’s view, see Legge v. Edmonds, 34 L. J. Ch. 125, 135 (1856). 
The exception is not made in cases of antenuptial conception. Poulette Peerage Case, 
[1903] A. C. 395. Contra, Gates v. Marcia, 20 N. M. 158, 148 Pac. 493 (1915). 
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that capable of rebutting the ordinary presumption of fact.’ That the 
courts are correct in demanding such extra guantum of proof seems clear 
upon a consideration of the conflicting interests involved. It is un- 
deniable that society as a whole benefits by the prevention of bastardy, 
which is an anomaly in a system of law based upon the family as a unit. 
Moreover, in some jurisdictions, bastards are a charge upon society,® 
and almost everywhere statutory proceedings are necessary to fasten 
upon the father the burden of support.? From the point of view of the 
child, bastardy involves not only a-social stigma, but also a loss of legal 
rights. At common law, he was filius nullius, and was denied a name 
unless he acquired one by reputation; having no family recognized by 
the law, he was incapable of inheriting property.!° And while his de- 
graded position has been ameliorated by statute, such legislation, being 
in derogation of the common law, is strictly construed. But, on the 
other hand, while protecting the interests of the child and of society, 
the law should not ignore those of the alleged father. To place upon 
him the burden of supporting and recognizing a child not his own would 
be harsh indeed. Requiring unusual clearness in the proof of ille- 
gitimacy effects a compromise which does substantial justice to all 
concerned.” 

Unfortunately, however, the expressions used to designate the degree 
of proof necessary to rebut the presumption are at wide variance. Some 
courts require a showing of natural impossibility.% Others, more mod- 
erate, say that satisfactory evidence is enough. The prevailing state- 
ment is that the evidence must be strong, distinct, satisfactory, and 
conclusive.!® A few have adopted the usual standard of criminal law, 
that is to say, proof beyond a reasonable doubt,'* while two have in- 





7 See infra, notes 13-17 inclusive. 

8 See, for example, People v. Chamberlain, 106 N. Y. Supp. 149 (1907). 

® At common law, neither the father nor the mother had the duty to support 
bastard children. See RopGers, Domestic RELATIONS, § 605. But see, as to the 
mother, Humphreys v. Polak, [1901] 2 K. B. 385, 380. 

10 See 1 BL. Comm. 458, 459. 

11 Sanford v. Marsh, 180 Mass. 210, 62 N. E. 268 (1902). 

2 For a discussion of the individual interests in domestic relations, see Roscoe 
Pound, “Individual Interests in the Domestic Relations,” 14 Micu. L. Rev. 177-106. 

3 King v. Luffe, 8 East, 193, 206 (1807); Patterson v. Gaines, 6 How. 550, 589 
(1848); Adger v. Ackerman, 115 Fed. (C. C. A.) 124, 133 (1902); Bunel v. O’Day, 
125 Fed. 303, 317 (1903). 

14 Banbury Peerage Case, supra, p. 155. 

18 Morris v. Davies, 3 C. & P. 215, 217 (1827); on appeal, 5 Cl. & F. 163, 265 (H. L. 
1837); Hargrave v. Hargrave, 9 Beav. 552, 555 (1846); Bosville v. Att’y-Gen’l, 12 Prob. 
Div. 177, 183 (1887); Scanlon v. Walshe, supra, Bullock v. Knox, 96 Ala. 195, 198, 11 
So. 339 (1892) (husband and wife white, the child black, and the court indicated that 
these facts, of themselves, would be enough to rebut the presumption); ; Bell v. Territory, 
8 Okla. 75, 83, 56 Pac. 853, 855 (1809); Bethany Hospital Co. v. Hale, 64 Kan. 367, 
371, 67 Pac. 848, 849 (1902); People v. Case, 171 Mich. 282, 284, 137 N. W. 55, 56 
(1912); Jackson v. Thornton, 133 Tenn. 36, 39, 179 S. W. 384 (1915). 

16 Plowes v. Bossey, 31 L. J. Ch. (N. s.) 681, 682 (1862); Stegall v. Stegall, 2 Brock. 
256, 22 Fed. Cas. 1226 (1825), per Marshall, C. J.; Phillips v. Allen, 2 Allen (Mass.), 
453, 454 (1861); Timmann v. Timmann, 142 N. Y. Supp. 298, 299 (1913); State ». 
Shaw, 89 Vt. 121, 129, 94 Atl. 434, 437 (1915) (the charge to the jury was that the 
rebutting evidence must be ‘ ‘proof to your satisfaction.” The court said this was 
the same as proof beyond a reasonable doubt. Sed quaere?). 
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dicated that a mere preponderance is enough.!” In many cases any one 
of these expressions may suffice, but hard cases are likely to arise where 
the terminology, if adhered to, is of vital importance. The facts of a 
recent case in California, In re McNamara’s Estate, are pertinent in 
this connection. The child was born three hundred and four days after 
the wife separated from the husband and went to live with a former 
lover. This was a possible, but exceptional, period of gestation. If the 
evidence must be conclusive, or show natural impossibility, the pre- 
sumption had not been overcome. Yet it was fairly clear that the 
husband was not the father. The court, faced with the necessity of a 
definite choice, decided that, as the proof was beyond a reasonable 
doubt, illegitimacy had been made out. It is believed that this test is 
the most desirable one, for it not only carries out the policy of the law, 
but also provides a standard with the use of which the courts are familiar. 
Its universal adoption would make for simplification and certainty in an 
important social matter. 

A peculiarity in the operation of the presumption of legitimacy de- 
serves notice. A leading authority on evidence, Professor J. B. Thayer, 
laid it down as an invariable rule that the burden of proof is fixed by 
the pleadings and never shifts during the trial, and that the only function 
of a presumption is to shift the burden of going forward.!® But the law 
undoubtedly is that once the fact of birth in wedlock is shown, the 
presumption of legitimacy continues until overcome by evidence at 
least greater than a mere preponderance.” It would seem to follow that 
the presumption necessarily involves a shifting of the burden of proof. 
If this is true, Professor Thayer’s proposition may be maintained only 
by concluding that the presumption of legitimacy is not a presumption 
at all, but a special rule going to the weight of proof required. It seems 
more desirable, however, to retain the universal nomenclature for this 
law respecting birth in wedlock and to recognize it as an exception — 
probably the only one —to Thayer’s general proposition that a pre- 
sumption shifts only the burden of going forward with evidence. 





17 Wright v. Hicks, 12 Ga. 155, 160 (1854) (antenuptial conception, however); 
Godfrey v. Rowland, 16 Hawaii, 377, 386 (1905). In the Poulette Peerage Case, supra, 
Lord Halsbury said, “The question is to be treated as one of fact, and like every 
other question of fact, when you are answering a presumption, it may be answered by 
any evidence appropriate to the issue.” It should be noted that the case was one of 
antenuptial conception, and the question decided was that the husband could testify 
as to non-access before marriage. Probably the relevancy of the evidence, rather 
than its weight, was in the mind of the Lord Chancellor. In this country, there is 
some indication that in cases of antenuptial conception less evidence will be required. 
Wilson v. Babb, 18 S. C. 59, 70 (1882); Wright ». Hicks, supra. But see Wallace ». 
Wallace, 137 Iowa, 37, 44, 114 N. W. 527, 530 (1908). For the peculiar Louisiana 
rule, see McNeeley v. McNeeley, 47 La. Ann. 1321, 17 So. 928 (1895). 

18 183 Pac. 552. See RECENT CASES, page 315, infra. Melvin, J., dissenting, thought 
that natural impossibility had not been made out and therefore the presumption had 
not been overcome. 

19 See THAYER, PRELIM. TREAT. Evin. 383, 384. He criticised the use of the phrase 
onus probandi in the Banbury Peerage Case as erroneous. Ibid. 358. 

20 See supra, notes 13 to 17 incl.; THAYER, CASES, EVIDENCE, 2 ed., 46, note. 
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RECENT CASES 


ADMIRALTY — ADOPTION OF ADMIRALTY RULES By CommMoNn-LAW Courts. 
— A sailor sued in a state common-law court to recover damages for an injury 
caused at sea by the negligence of the shipowners. Held, that damages must 
be granted in accord with the admiralty rule, not the common law. Chelentis v. 
Luckenbach S. S. Co., 247 U.S. 372. 

For a discussion of this case, see NOTES, p. 300, supra. 


AGENCY — NATURE AND INCIDENTS OF THE RELATION — LIABILITY OF 
AGENT FOR INTERFERENCE WITH A PROSPECTIVE SALE. — The plaintiff alleged 
that the defendant was his agent to effect a sale, that the defendant prevented 
a sale prearranged for a certain price by representing to the purchaser that the 
defendant had title instead of the plaintiff, that this statement was false and 
known to the defendant to be false, and that the plaintiff was thereby forced to 
sell for less. Held, that a good cause of action was stated. Zeck v. Bowers, 
171 N. W. 673 (Iowa). 

An agent owes a duty of loyalty to his principal. He must take no position 
conflicting with the interests of the latter. Quinn v. Burton, 195 Mass. 277, 
81 N. E. 257; Hofflin v. Moss, 67 Fed. 440. See MECHEM ON AGENCY, § 455. 
And he is liable for any loss to his principal resulting from his disloyalty. 
Watson v. Bayliss, 62 Wash. 329, 113 Pac. 770. There seems also to be present 
here sufficient basis for recovery on the theory of slander of title by a rival 
claimant. The necessary elements of such an action are a false disparagement 
of the plaintiff’s title, published maliciously, and causing actual damage. 
Fearon v. Fodera, 169 Cal. 370, 148 Pac. 200. See SALMOND ON Torts, 3 ed., 
§ 140, 4, 7. The defendant’s knowledge that his representation was false 
probably constitutes malice. Long v. Rucker, 166 Mo. App. 572, 149 S. W. 
1051. See J. Smith, “‘Disparagement of Property,” 13 Cor. L. REv. 30. Still 
another ground for the decision could be found in the wrongful interference 
with the plaintifi’s advantageous relation. Where the plaintiff would have 
entered into a contract but for the wrongful interference of a third party, the 
interference has been held to be a tort. Lewis v. Bloede, 202 Fed. 7; Tarleton 
v. M’Gawley, 1 Peake, 270. This goes a step further than the principle, now 
well established, that it is a tort for a third person to induce a breach of con- 
tract. Lumley v. Gye, 2 E. & B. 216. See Notes, 31 Harv. L. REv. 1017. This 
doctrine is increasing in favor, but still faces serious opposition. Davidson v. 
Oakes, 128 S. W. 944. 


BANKRUPTCY — BANKRUPTCY ACT OF 1898 — CONSTRUCTION OF § 4 A— 
MEANING OF THE WorpD “RaiLroap.” — An electric street railway operating 
a short line over the streets of a single town filed a voluntary petition in bank- 
ruptcy. The Bankruptcy Act of 1898 (§ 4a) provides that a “railroad” may 
not be granted voluntary bankruptcy. Held, that the petitioner be adjudicated 
a bankrupt. Matter of Grafton Gas & Electric Light Co., 42 Am. B. R. 567 
(Dist. Ct., N. D., W. Va.). 

Railroads are not subject to bankruptcy proceedings, under § 4 of the Bank- 
ruptcy Act, for the reason that they are the most important of all public-service 
corporations. Transportation must not be interrupted while their financial 
affairs are being straightened out. See Jn re Hudson River Power Transmission 
Co., 183 Fed. 701, 704. The proper method of dealing with insolvent railroads, 
therefore, is by way of a receivership rather than by proceedings in bank- 
ruptcy. Street railways are the most important local public utilities. Like 
considerations exist for including them in the exception of § 4 as exist in the 
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case of steam roads. Moreover, the word “railroad” in its generic sense 
includes street railways. Bloxham v. The Consumers’ Electric Light & Street 
R. Co., 36 Fla. 519; Mass. Loan & Trust Co. et al. v. Hamilton, 88 Fed. 588. 
Where there is nothing to indicate that the legislature intended to employ the 
term in a restricted sense it should be construed in its broadest signification. 
See Gyger v. Phila., etc. Ry. Co. et al., 136 Pa. St. 96, 104; Shreveport Traction 
Co. v. Kansas City, S. & G. Ry. Co., 119 La. 759, 773. The decision in the prin- 
cipal case seems of doubtful propriety. The court relies chiefly on the con- 
struction given to the word “railroad” in the Interstate Commerce Act of 
1887. The Supreme Court has held that the term does not include street rail- 
ways. Omaha & Council Bluffs St. Ry. Co. v. Interstate Commerce Commission, 
230 U. S. 324. But in that case the court expressly rests its decision op the 
intention of Congress, as gathered from the context, not to subject street rail- 
ways to the provisions of the act. No general or arbitrary rule is laid down 
that the word “railroad” in federal statutes shall always be construed in its 
narrow sense. 


BANKRUPTCY — PREFERENCES — ACTION BY TRANSFEREE TO RECOVER 
PROCEEDS OF PROPERTY SOLD BY TRUSTEE.—One month before bankruptcy a 
creditor, knowing the debtor to be insolvent, took a conveyance of a crop of 
rice in discharge of all claims. These claims were partially secured by a mort- 
gage on livestock worth $3,000. The creditor had advanced $2,000 for rent 
and seed upon the debtor’s promise to pay the old debt and advances out of the 
proceeds of thecrop. The creditor spent $3,600 harvesting the crop. The trus- 
tee avoided the transfer and sold the crop, realizing $11,000. Bill to require 
the trustee to pay over all or part of the proceeds of the crop. Held, that the 
bill be = Crawford et al. v. Broussard et al., 43 Am. B. R. 603 Circ. 
Ct. App.). 

A transfer founded upon present consideration is not a preference. Ernst 
et al. v. Mechanics, etc. Bank, 201 Fed. 664. By the better view a transfer partly 
to pay an antecedent debt and partly for present consideration is separable 
into its voidable and valid parts. In re Cobb, 96 Fed. 821; In re Dismal Swamp 
Contracting Co., 135 Fed. 415. If such a transfer is avoided, the trustee should 
restore what was given: in the principal case, the amount of the mortgage sur- 
rendered. Barber v. Coit, 144 Fed. 381. It seems clear that the trustee should 
restore the money spent in harvesting the crop before the avoidance of the 
transfer. Otherwise the estate would be unjustly enriched at the expense of 
one who is not an intermeddler. Crandall v. Coats, 133 Fed. 965. See Seig v. 
Greene, 225 Fed. 955, 961. But the creditor should not recover the old debt. 
or the advances. Although the original agreement to pay these claims out of 
the proceeds of the crop was made six months before bankruptcy, there was no 
crop until within four months. Consequently there could be no lien until it was 
too late for the debtor to dispose of his property according to his contracts. 
In re Dismal Swamp Contracting Co., supra. See Samuel Williston, “Transfers 
of Personal Property,” 19 Harv. L. REv. 573. 


BANKRUPTCY — PROPERTY PASSING TO THE TRUSTEE — UNENFORCEABLE 
Cram AGAINST THE GOVERNMENT. — The bankrupt was one of a class of rail- 
road employees that, prior to January 1, 1918, had made a demand for in. 
creased wages. Upon the railroads being taken over by the government, the 
director-general of railroads promised to investigate the claim, and to make 
any increase in pay, in case such should be granted, retroactive to January 1, 
1918. § 70a (5) of the Bankruptcy Act of 1898 provides that “property which 
. . . [the bankrupt] could by any means have transferred” shall pass to the 
trustee. The trustee claimed the money paid on the basis of services performed 
by the bankrupt prior to the adjudication, in pursuance of an order made by the 
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director-general after the adjudication. Held, that the trustee was entitled to 
thismoney. Matter of Evans, 42 Am. B. Rep. 448 (Dist. Ct., W. D., Tenn.). 

If the debtor had no previous legal right to the property in question, his 
trustee in bankruptcy has no right to the property. So where by the local law a 
contingent remainderman has no present interest during the life of the life 
tenant, the trustee does not take property vesting after the adjudication. 
In re Hoadley, 101 Fed. 233. Or where there is a mere expectancy of acquiring 
property through the exercise of a power of appointment, property acquired 
through the exercise of the power after adjudication does not pass to the trustee. 
In re Wetmore, 99 Fed. 703 (affirmed in 108 Fed. 991). Similarly, if the debtor 
has made a claim for a reward, which has not been allowed by the government 
prior to the adjudication, the trustee does not take. See In re Ghazal, 169 Fed. 
147,148. See WILLISTON, CASES ON BANKRUPTCY, 2 ed., 435, note. Ifthe debtor 
had a claim against the government which was not only valid but enforceable, 
it should pass to the trustee. Bank of Commerce v. Downie, 218 U.S. 345. If 
the property of the bankrupt had been destroyed or wrongfully seized by this 
or a foreign government, so that the debtor had a valid though unenforceable 
claim, the trustee should take any proceeds therefrom realized after the adjudi- 
cation. Comegys v. Vasse, 1 Pet. (U.S.) 193; Phelps v. McDonald, 99 U. S. 298; 
Williams v. Heard, 140 U.S. 529. Similarly, if such a claim exists because of 
money paid or services rendered to the government, the trustee should take its 
proceeds. Milnor v. Metz, 16 Pet. (U.S.) 221. Cf. Price v. Forrest, 173 U. S. 
410; Calder v. Henderson, 54 Fed. 802. But see Emerson v. Hall, 13 Pet. (U. S.) 
409; In re Ghazal, supra. It seems correct to treat the money in question in 
the principal case as the proceeds of a valid claim for additional pay for services 
rendered within the above authorities. 


CARRIERS — LIMITATION OF LIABILITY — TERMINATION OF LIABILITY — 
EFFECT OF PROVISIONS OF SPECIAL ConTRACT. — The plaintiff shipped goods 
on the defendant’s road consigned to himself. The provisions of the bill of 
lading were: (1) shipper to unload at his own risk; (2) carrier to be under no 
liability with respect to the goods except in the actual transportation; (3) no 
claim which may accrue to the shipper under the contract to be sued on unless 
such claim be made within five days after removal of the stock from the car. 
The car had been on a delivery siding one half hour, and the shipper was un- 
loading, when the defendant railway negligently backed a train into it. The 
shipper made no claim as required, and the carrier defended on that ground. 
Held, that the shipper could not recover. Clark, McKenna, Brandeis, and 
Day, JJ., dissenting. Erie Railroad Co. v. Shuart et al., U.S. Sup. Ct. No. 342, 
October Term, 1918. 

A railroad cannot by contract exempt itself from liability for negligent 
injury to goods in interstate shipment. Adams Express Co. v. Croninger, 226 
U.S. 491. See 34 Stat. AT L. 595, known as the Carmack Amendment. So 
neither the first nor the second provision above will protect the carrier from 
liability for its own negligent injury to the goods. But the five-day notice 
clause is effective under Supreme Court decisions. Chesapeake & Ohio R. Co. v. 
McLaughlin, 242 U.S. 142; B. & O. Ry. Co. v. Leach, U. S. Sup. Ct. No. 132, 
October Term, 1918. It then furnishes a good defense if the claim accrued under 
the contract. That term cannot refer only to contractual liability, since it 
includes a claim for a tort in the actual carriage. Chesapeake & Ohio R. Co. v. 
McLaughlin, supra; B. & O. v. Leach, supra. It includes likewise a claim 
while the carrier is liable as warehouseman. C. C. C. & St. Louis R. Co. v. 
Dettlebach, 239 U.S. 588. See So. Ry. v. Prescott, 240 U. S. 632, 637. So 
long as the carrier remained in possession of the goods, therefore, whether as 
carrier or warehouseman, the relationships created by the contract had not 
terminated, and a claim for the carrier’s negligent injury to the goods would 
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seem to accrue under the contract. See So. Ry. v. Prescott, supra, 639. In the 
instant case the shipper had started but not completed the act of assuming 
control; the stock remained in the car and was not out of the carrier’s posses- 
sion. See Young v. Hichens, 6 Q. B. 606. The claim did then accrue under 
the contract, and the shipper’s failure to give notice afforded the carrier a 
good defense. It would seem that the question of termination of transporta- 
tion as discussed in authorities relative to the change from carrier’s to ware- 
houseman’s liability, a question to which the court directed much attention, 
was immaterial. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — CONTROL BY STATES — 
INTERSTATE BriwcEs. — The plaintiff built a bridge across the Ohio River be- 
tween West Virginia and Ohio under a contract with the defendant, part of the 
consideration for his work being a “free pass over and across said bridge per- 
petually.” A West Virginia statute, enacted later, made it unlawful for a 
public service corporation to receive from any person a greater or less compen- 
sation for any service than it received from any other person. The plaintiff 
seeks an injunction to restrain the defendant from requiring him to pay toll 
when crossing the bridge: (1) from the West Virginia shore; (2) from the Ohio 
shore. Held, that the bill be dismissed. Schrader v. Steubenville, East Liverpool 
& B.V.T. Co., 99 S. E. 207 (W. Va.). 

For a discussion of this case, see NOTES, p. 292, supra. 


CONSTITUTIONAL LAW — MAKING AND CHANGING CONSTITUTIONS — FED- 
ERAL AMENDMENTS — STATE REFERENDUM. — A mandumus was sought to 
compel the Secretary of State of the state of Washington to submit to the 
people the proposed Eighteenth (Prohibition) Amendment to the Federal 
Constitution which had already been ratified by joint resolution of the Washing- 
ton legislature. An amendment to the state Constitution provided that “all 
acts, bills or laws’’ passed by the legislature should be subject to review by the 
electors on proper petition. The lower court ordered the writ to issue. Held, 
that this was proper. State v. Howell, 181 Pac. 920 (Wash.). 

A similar mandamus was sought under the provisions of the Oregon Con- 
stitution which reserve to the people “power at their own option to approve 
or reject at the polls any act of the legislative assembly.” Held, that the writ 
of mandamus should not issue. Herbring v. Brown, 180 Pac. 328 (Ore.). 

For a discussion of these cases, see NOTES, p. 287, supra. 


CONSTITUTIONAL LAW — TREATY-MAKING POWER -—— FEDERAL MIGRATORY 
Brrp Acts. — After the federal Migratory Birds Act of March 4, 1913, had 
been declared unconstitutional as an exercise by the federal government of 
power reserved to the states, the federal government made a treaty with 
Great Britain on behalf of Canada to protect birds migrating between the 
United States and Canada. On July 3, 1918, Congress passed a second Mi- 
gratory Birds Act, of substantially the same character as the unconstitutional 
Act of 1913, except that it was framed expressly to carry out the British 
treaty. Held, that the act of 1918 is constitutional. United States v. Thompson, 
258 Fed. 257; United States v. Samples, 258 Fed. 479; United States v. Selkirk, 
258 Fed. 775. 

For a discussion of these cases, see NOTES, p. 281, supra. 


ConTRACTS — CONSTRUCTION OF CONTRACTS — CONTRACT TO PERFORM TO 
SATISFACTION OF OTHER Party. — The plaintiff contracted to do the tile work 
on the defendant’s new house. The contract provided that the “work must be 
satisfactory to the owner.” The trial court found that the job was done in a 
workmanlike manner and was “reasonably satisfactory,” though not “satis- 
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factory to the defendant.” Held, that the condition was fulfilled. Bruner v. 
Hegyi, 183 Pac. 369 (Cal.). 

If one party contracts to perform to the personal satisfaction of the other, 
there is a valid contract for sufficient consideration. See Brown v. Foster, 113 
Mass. 136; Andrews v. Belfield, 2 C. B. (N. S.) 779. In cases where the satis- 
factory character of the services or finished article is determined by feelings, 
taste, or sensibility, it is more natural to conclude that personal satisfaction of 
the party — nothing less —is meant. Zaleski v. Clark, 44 Conn. 218; Gibson 
v. Cranage, 39 Mich. 49. And the courts do not seek to avoid this meaning in 
the case of a sale where, upon the buyer’s dissatisfaction, the article can be re- 
turned and the status quo restored. McClure v. Briggs, 58 Vt. 82; Printing 
Press Co. v. Thorp, 36 Fed. 414. But such an interpretation, when it would 
work hardship, as where the work is performed on another’s land or chattel, will 
not be adopted, unless clear language requires it. The courts prefer to hold 
that a reasonable satisfaction was intended, and often look to other descriptions 
of the work in the contract to reach this conclusion. Hawkins v. Graham, 149 
Mass. 284, 21 N. E. 312; Erickson v. Ward, 266 Ill. 259, 107 N. E. 593. How- 
ever, the New York courts have gone further, and have held that reasonable 
satisfaction was sufficient to fulfill the promise, even in cases where the lan- 
guage of the parties pointed clearly the other way. Duplex Safety Boiler Co. v. 
Garden, 101 N. Y. 387, 4 N. E. 749; Russel v. Allerton, 108 N. Y. 288, 15 N. E. 
391. This seems an unjustifiable making over of the contract of the parties, 
brought about by a distaste for enforcing, even at law, a hard bargain. The 
principal case seems to fall into this category. 


CoNnTRACTS — DEFENSE OF IMPOSSIBILITY— DAMAGES FOR BREACH OF 
AN ImpossIBLE Contract. — The plaintiff desired to send money to her bank 
in time to pay off a mortgage. With knowledge of the evident difficulty, the 
defendants promised to wire the money in time. Delivery of the telegram in 
time was admitted to be impossible and was not made. The plaintiff sued for 
the loss caused by the defendants’ failure to pay off the mortgage. Held, that 
the plaintiff could not recover. McMahon v. Western Union Telegraph Co., 171 
N. W. 700 (Iowa). 

Impossibility, apart from certain exceptional classes of cases, is not a defense 
to a breach of contract. See 19 Harv. L. Rev. 462. The court did not aver 
that impossibility was a defense, but held that the defendants were not liable 
for the plaintifi’s loss on the ground that it was not caused by the defendants’ 
breach, because, payment in time being impossible, the loss had already oc- 
curred before the contract was made. This argument would set up a defense in 
substance, if not in form, in practically every case of impossibility. But the 
court seems to have overlooked two fundamental principles of the law of con- 
tracts. Parties may bind themselves to liability for non-performance of any 
legal contract, even though impossible of fulfillment, if such intention is clearly 
expressed as here. Berg v. Erickson, 234 Fed. 817; Reid v. Alaska Packing Co., 
43 Ore. 429, 73 Pac. 337. And the usual measure of damages for breach of 
contract is what would place the plaintiff in the same position he would have 
been in if the contract had been performed. Wall v. City of London Real 
Property Co., L. R. 9 Q. B. 249. See 1 SEDGWICK ON DaMacEs, 9 ed., § 30; 
2 SEDGWICK, § 609. 


CONTRIBUTORY NEGLIGENCE — IMPUTED NEGLIGENCE — HusBAND’s NEG- 
LIGENCE NOT ImPUTED TO Wire. — The plaintiff was injured in a collision 
between a street car and an automobile in which she was a passenger. The 
collision was the result of the negligence of both the motorman and her husband 
who drove the automobile. The plaintiff herself exercised due care. She brought 
suit under a statute giving a married woman the right to sue in her own name 
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and for her own benefit. Held, that she could recover. Brooks v. British 
Columbia Electric Ry. Co., 48 D. L. R. go. 

Where the relation of principal and agent exists between a passenger and his 
driver, the negligence of the latter will on principles of agency be attributed to 
the former. Wood v. Coney Island R.Co., 133 N. Y. App. Div. 270,117 N. Y. Supp. 
703. In the absence of such a relation, the passenger is not affected by the 
negligence of his driver. The Bernina, L. R. 12 P. D. 58; Cincinnati St. Ry. Co. 
v. Wright, 54 Ohio St. 181, 43 N. E. 688. Logically, the same principles are 
equally applicable to the case of husband and wife who are driver and passenger 
respectively. And the weight of authority is to that effect. Southern Ry. Co. v. 
King, 128 Ga. 383, 57 S. E. 687; Louisville Co. v. Creek, 130 Ind. 139, 29 N. E. 
481. But some courts impute the husband’s negligence to his wife, presumably 
because they are identified in interest, but without stating that ground. Yahnu 
v. City of Ottumwa, 60 Iowa, 429, 15 N. W. 257; City of Joliet v. Seward, 86 Ill. 
402. Other courts expressly make this the ground of their decisions. Penna. 
R. Co. v. Goodenough, 55 N. J. L. 577, 28 Atl. 3; McFadden v. Santa Ana R. Co., 
87 Cal. 464, 25 Pac. 681. Consistently, therefore, a married woman was al- 
lowed to recover where her husband was killed in the same accident. Horandt 
v. Central R. Co., 78 N. J. L. 190, 73 Atl. 93. However, where, as in the principal 
case, a married woman may sue in her own name and the damages recovered 
are her own property, the argument from identity of interest fails, and it seems 
to be agreed that the ordinary principles apply. Lowisville R. Co. v. McCarthy, 
129 Ky. 814, 112 S. W. 925. 


ELIGIBILITY OF WOMEN FOR PUBLIC OFFICE— CONSTRUCTION OF STATUTE. — 
An act concerning the office of clerk of court used only masculine pronouns. 
A prior act regarding the office had had no gender interpretation clause, but a 
general interpretation act provides that words importing the masculine gender 
shall include females unless the contrary appear. The question is whether a 
woman is eligible for the office. Held, that she is not. Frost v. The King, 
|ro19] 1 I. R. 81. 

For a discussion of this case, see NOTES, p. 295, supra. 


Equity — JURISDICTION — PROTECTION OF RIGHTS OF PERSONALITY. — The 
defendant seduced the plaintiff’s minor daughter. The plaintiff seeks to enjoin 
the defendant from associating or communicating with the girl in any manner. 
Held, that an injunction will issue. Stark v. Hamilton, 99 S. E. 861 (Ga.). 

The orthodox definition of equity jurisdiction gives the Chancellor no power 
to protect purely personal rights. Chappell v. Stewart, 82 Md. 323, 33 Atl. 542; 
Hodecker v. Stricker, 39 N. Y. Supp. 515. But courts of equity have shown an 
increasing tendency to take jurisdiction of injuries to personality. Ex parte 
Warfield, 40 Tex. Crim. 413, 50 S. W. 933; Vanderbilt v. Mitchell, 72 N. J. Eq. 
910, 67 Atl. 97. See Pound, “Equitable Relief against Defamation and Injuries 
to Personality,” 29 Harv. L. REV. 640, 668. However, even when substantially 
protecting an interest of personality the courts have protested that they were 
concerned with property alone and that they secured interests of personality 
merely incidentally. The New Jersey court has gone further and has said, 
obiter, that if necessary it would not hesitate to protect personality as such. 
See Vanderbilt v. Mitchell, 72 N. J. Eq. 910, 919, 67 Atl. 97, 100. But in that 
case the court found a property interest remotely involved, and made that the 
“technical basis” of its equity jurisdiction. Vanderbilt v. Mitchell, supra. 
The principal case might also have been decided as involving a property right. 
The plaintiff could have maintained an action at law for the loss of his daughter’s 
services. Mulvehall v. Millward, 11 N. Y. 343; Kennedy v. Shea, 110 Mass. 147. 
But the court does not rest its jurisdiction on this property interest, but upon 
the interests of personality which are really at stake. 
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EvIDENCE — HEARSAY — DECLARATION OF MENTAL STATE DISTINGUISHED 
FROM REs GEsTAE. — In an action for alienation of affections by a wife against 
her husband’s parents, the plaintiff was allowed to testify that two weeks after 
she received a letter in which the husband declared his separation, he said to 
her that the defendants had told him he was not the father of her child. Held, 
that this was error. Gilmore v. Gilmore, 173 N. W. 865 (S. Dak.). 

The court based its decision on the ground that the statement was not part 
of the res gestae. It was undoubtedly right in holding that such declaration 
of the husband was not admissible as a verbal act, since it was not contempo- 
raneous .with the act of separation. See 3 WIGMORE ON EvIDENCE, § 1776. 
But there are two other classifications of declarations admitted in such cases 
to which the term res gestae is sometimes loosely applied: (1) A direct statement 
of mental condition per se an exception to the hearsay rule; (2) A statement 
proving mental condition by inference, to which, as Dean Wigmore points out, 
the hearsay rule is not applicable. See 3 WicmoreE, § 1715. See also Eustace 
Seligman, “An Exception to the Hearsay Rule,” 26 Harv. L. REv. 146, 150. 
So in this case the alienation of the husband’s affections and what caused 
such alienation are questions of states of mind, and the husband’s declaration 
should have been admitted to prove them. Bailey v. Bailey, 94 Iowa, 598, 63 
N. W. 341; Williams v. Williams, 20 Colo. 51, 37 Pac. 614. For the purpose of 
proving the defendants’ agency in causing this state of mind the declaration 
comes within no exception to the hearsay rule and is therefore incompetent. 
Elmer v. Fessenden, 151 Mass. 359; Rose v. Mitchell, 21 R. I. 270, 43 Atl. 67, 
Of course evidence not admissible for all purposes may yet under proper 
instructions be admitted for the purpose for which it is competent. See 
1 WicmorE, § 13. This, it seems, would have been the proper ruling to have 
made in the principal case. 


EVIDENCE — PRESUMPTION OF LEGITIMACY OF A CHILD Born IN WEDLOCK — 
QUANTUM OF PROOF NECESSARY TO OVERCOME THE PRESUMPTION. — A, the 
wife of B, went to live with a former lover, C. Three hundred and four days 
later, A gave birth to a child, which both she and C recognized as C’s. B had 
had no access in the interval between the separation and the birth. A and C 
were subsequently married. C died intestate and the-child now claims as heir 
It was contended that as the child was born in wedlock, he must be presumed to 
be the child of A’s then husband, B. The court took judicial notice that two 
hundred and eighty days is the normal period of gestation, but that a period 
of three hundred and four is possible, although exceptional. Held, that the 
evidence, being beyond a reasonable doubt, overcomes the presumption of 
legitimacy. In re McNamara’s Estate, 183 Pac. 552 (Cal.). 

For a discussion of this case, see NOTES, p. 306, supra. 


EvmENCE — PRooF oF FOREIGN LAW — PRESUMPTION THAT THE STATU- 
tory LEx LOCI Is THE SAME AS THE STATUTORY LAW OF THE Forum. —Under 
a statute in Idaho an action at law was the remedy to recover an award under 
the Workmen’s Compensation Act upon default of the employer in payment. 
An action at law was brought in Washington to recover a defaulted award for 
an injury alleged to have been sustained in Idaho. Under the Workmen’s 
Compensation Act of Washington the action at law for default in payment by 
the employer was barred. Held, that the action was barred. Freyman v. Day 
et al., 182 Pac. 940 (Wash.). 

The result was reached: by presuming the law of Idaho to be the same as the 
law of Washington. As to presumptions of foreign statute law, in the absence 
of pleading and proof to the contrary, there are two views. One is that the 
lex loci is presumed to be the same as the /ex fori. Cases often cited in support 
of this rule seem to support no broader doctrine than that the presumption will 
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be indulged as to the common law. Chesapeake and N. R. Co. v. Venable, 111 
Ky. 41, 63 S. W. 35; Dittman v. Distilling Co. of America, 64 N. J. Eq. 537, 54 
Atl. 570; Peter Adams Paper Co. v. Casard, 206 Pa. St. 179, 55 Atl. 949. This 
first view, if we consider that a state court has no power to take judicial notice 
of foreign law, is illogical, but it is commended by its simplicity of application. 
The weight of authority, however, supported by logic, is in favor of a second 
view to the effect that there is no presumption of identity or similarity of 
foreign and domestic statute law, but that, in absence of pleading and proof 
to the contrary, the presumption is that the common law prevails in the state 
where the cause of action arose, even though the /ex fori is statutory. Kelley 
v. Kelley, 161 Mass. 111, 36 N. E. 837; In re Hamilton, 76 Hun (N. Y.), 200, 
27 N. Y. Suppl. 813; Miller v. Wilson, 146 Ill. 523, 34 N. E. 1111; Louisville and 
Nashville Ry. Co. v. Williams, 113 Ala. 402, 21 So. 938. It is indeed a question- 
able doctrine to apply im toto the statute law of the forum, as was done in the 
principal case, to a cause of action that was admittedly governed by foreign law. 
It would be better to dismiss the action on the court’s own motion for insuffi- 
ciency of facts. 


EXECUTORS AND ADMINISTRATORS — RIGHTS, POWERS, AND DvutIES — 
ASSIGNMENT TO RESIDUARY LEGATEE OF RIGHT TO ENFORCE EstTaTE’s CLAIM 
TO CONTRIBUTION. — An executor paid a judgment against his decedent and the 
defendant as co-sureties on a note. Having paid all debts and fully adminis- 
tered the estate, he assigned the judgment and execution to the plaintiff who 
was residuary legatee. A statute required sales of personalty by an executor 
to be public unless by order of court. (1914 Park’s Ga. Conk, §§ 4022-4025.) 
The plaintiff now sought to enforce the estate’s right of contribution from 
the defendant. Held, that he could not maintain this action. Wilson v. Brice, 
99 S. E. 385 (Ga.). 

The personal representative is the proper party to enforce claims due the 
estate. Buchanan v. Buchanan, 75 N. J. Eq. 274, 71 Atl. 745; Flynn v. Flynn, 
183 Mass. 365, 67 N. E. 314. However, at common law he might assign a 
chose in action to any one and the assignee might sue thereon. Harper v. 
Builer, 2 Pet. (U. S.) 239; Petersen v. Chemical Bank, 32 N. Y. 21. Many 
states have statutes similar to that in the principal case. See 2 WOERNER, 
Am. Law oF ApM. 331. Some expressly include choses in action. Wickersham 
v. Johnston, 104 Cal. 407, 38 Pac. 89; Winningham v. Holloway, 51 Ark. 385, 
11 S. W. 579. Unless so included, however, the tendency is to construe such 
statutes as not infringing upon the common-law right of the executor to alien 
choses in action. Weider v. Osborn, 20 Ore. 307; Chapman v. Charleston, 30 
S. C. 549. Under such a statute, a legatee was permitted to sue on a note as- 
signed to him as his share of the estate by the executor without an order of 
court. Weider v. Osborn, 20 Ore. 307; Clark v. Moses, 50 Ala. 326. The resid- 
uary legatee may take a chose in action if he wishes. Reed’s Estate, 82 Pa. St. 
428. Assent by the executor to a legacy vests title in the legatee so as to enable 
him to maintain an action thereon. Peoples’ National Bank v. Cleveland, 117 
Ga. 908, 44 S. E. 20. Therefore it seems clear that the plaintiff should have 
been allowed to maintain his action in the principal case. 


FRAUDULENT CONVEYANCES — HusBAND AND WIFE — Wire’s SEPARATE 
Support AS CONSIDERATION. — An insolvent wrongfully left his wife and 
neglected to afford her proper support. In consideration of her agreement to 
live separately, and of her right to support, he conveyed to her some real 
estate. Within four months thereafter a petition of bankruptcy was filed 
against him, and the trustee in bankruptcy seeks to set aside the conveyance 
as being in fraud of creditors. Held, that the conveyance was supported on 
good consideration. Baldwin v. Kingston, 44 Am. B. R. 17 (1919). 

For a discussion of principles involved, see NOTES, supra, p. 303. 
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LEGACIES AND DEvISES — CONSTRUCTION — FORFEITURE ON CONDITION — 
HAPPENING OF CONDITION IN TESTATRIX’S LIFETIME. — The testatrix ordered 
her trustee under the will to pay four thousand dollars annually to her son, 
but provided “that if my son shall marry A, the trustee shall thereafter pay only 
two thousand dollars, instead of four thousand dollars, per year.” The son 
married A before the testatrix died. A statute provided, ‘‘Where a limitation, 
condition, or future interest is created by will, the death of the testatrix is to be 
deemed the time of the creation of the limitation, condition, or interest” 
(Cat. Civ. CopE, § 749). Upon the death of the testatrix, the son claimed to be 
entitled to four thousand dollars annually. Held, that he was. In re Duffll’s 
Estate, 183 Pac. (Cal.) 337. 

Such a condition in restraint of marriage is valid. Gillet v. Wray, 1 P. Wms. 
284; In re Nourse, [1899] 1 Ch. 63. See 4 B. R.C. 64 e¢ seg. But the effect of 
such a forfeiture provision is disputed when the marriage occurs in the testa- 
tor’s lifetime. The gift has been held forfeited where the condition was not in 
restraint of marriage. Wynne v. Wynne, 2 Keen, 778; Metcalfe v. Metcalfe, 
[1891] 3 Ch. 1. Where the condition is in restraint of marriage, however, there 
is some support for the rule in the principal.case that the gift is not forfeited. 
Chapman v. Perkins, 1905 A. C. 106; Brown v. Severson, 12 Heisk. (Tenn.) 381. 
But other courts have reached the contrary conclusion. Phillips v. Ferguson, 
85 Va. 509, 8S. E. 241; Inre King, [1892] 1. L. Rep. 29 Eq. 401; Greenev. Kirkwood, 
[1895] 11. Rep. 130. Onprinciple, the latter view seems preferable. Prima facie, 
words of futurity should be read as speaking from the date of the execution of 
the will. See Perkins v. Chapman, [1904] 1 Ch. 431, 436. The court relied, in 
the principal case, on the statutory provision, and the fact that the claimant was 
to receive his annuity from a trustee, whose control over the property dated from 
the death of the testatrix. But that the interest is to be deemed created at the 
time of the testatrix’s death is not inconsistent with a provision for alternative 
interests, the ruling one to be determined by a course of events either prior or 
subsequent to her decease. Nor, since the son was to take in any event, does a 
provision for payments to-him by the trustee under the will indicate that a 
marriage prior, as well as subsequent, to her death was not contemplated by the 
testatrix. It seems that the clear intent to reduce the legacy, should a specific 
union, whenever consummated take place, might properly have been regarded. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION ACTS — RETROACTIVE 
EFFECT OF AN AMENDMENT. — A workman was injured in the course of his 
employment and rendered physically helpless, so as to require a constant 
attendant. After the injury occurred an amendment to the Workmen’s 
Compensation Act went into effect, providing that the monthly payment to 
such a workman “shall be increased $20 per month so long as such require- 
ment shall continue” (WaAsH., Laws oF 1917, c. 28). This suit was brought to 
recover the increased allowance from the date on which the amendment went 
into effect. Held, that the plaintiff recover. Talbot v. Industrial Insurance 
Commission, 183 Pac. 84 (Wash.). 

Compensation acts, because of their remedial nature, are liberally construed. 
See Virginia & Rainy Lake Co. v. Dist. Ct., 128 Minn. 43, 47, 150 N. W. 211, 
213; J. C. Coakley’s Case, 216 Mass. 71, 73, 102 N. E. 930, 932. But see 
Andrejwski v. Wolverine Coal Co., 182 Mich. 298, 303, 148 N. W. 684, 686. But 
they are usually held not to operate retroactively. Western Coal Co. v. Corkille, 
96 Ark. 387, 131 S. W. 963; Wright v. So. Ry. Co., 123 N. C. 280, 31 S. E. 652; 
Stoll v. Daly Mining Co., 19 Utah, 271, 57 Pac. 295. This accords with the 
general rule of construction that statutes operate prospectively only, unless 
the contrary intent of the legislature clearly appears. Estate of Van Kleeck, 
121 N. Y. 7o1, 25 N. E. 50. See Haverhill v. Marlborough, 187 Mass. 150, 155, 
72 N. E. 943, 945. The same rule applies to amendments. Coon v. Kennedy, 
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91 N. J. L. 598, 103 Atl. 207; Boyer v. Crescent Paper Box Factory, 143 La. 368, 
78 So. 596. However, the principal case is distinguishable. The words of the 
amendment are sufficiently broad to include compensation from the date on 
which it went into effect for injuries received prior to that date. The obvious 
purpose of the legislature — to meet the hardship caused by the expense of an 
attendant — could be fully accomplished only by giving the amendment this 
retroactive effect. On the other hand, to allow this retroactive operation im- 
pairs no existing right. These considerations seem sufficient to take the case 
out of the general rule favoring a prospective operation. See City of Mont- 
pelier v. Senter, 72 Vt. 112, 113, 47 Atl. 392, 393. See 2 LEwis’ SUTHERLAND, 
STATUTORY CONSTRUCTION, 2 ed., § 674. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION — VIOLATION OF 
STATUTE AS BaR TO RECOVERY. — The Quarries Act made it a crime to go 
near a blasting charge within one half hour after a misfire. Plaintiff’s deceased, 
a quarryman whose duty it was to do blasting, was killed by a hangfire when 
recharging the blast after ten minutes. In a proceeding to recover workmen’s 
compensation, held, that an award be refused. Matthews v. Pomeroy, 54 L. J. 
223 (Court of Appeal). 

Where disobedience to an order of the employer is a causal factor in the 
injury, in the following four cases it is generally held that the accident did not 
arise out of the employment: (1) Where the order was disobeyed that the em- 
ployee might do something not at all a part of his employment for his own pur- 
poses. Lowe v. Pearson, [1899] 1 Q. B. 261. (2) Where such disobedient act 
was done because of personal advantage to the employee, though physically 
. within the employment. Weighill v. South Hetton Coal Co., [1911] 2 K. B. 757. 
(3) Where such disobedience though done with the employer’s interest in mind 
was in an undertaking to do something the employee was not employed te do 
in any way. Jennkison v. Harrison Co., 4 B. W. C. C. 194 (1911). (4) Where 
such disobedient act added risk for no reason at all. Schelf v. Kishpaugh, 
37 N. J. Law J. 173. But where none of the above elements is present and the 
employee was doing what he was employed to do, it is perfectly clear that the 
fact that he disobeyed express orders will not prevent the accident from arising 
out of the employment. Harding v. Brynddu Colliery Co., [1911] 2 K. B. 747; 
Chicago Railways Co. v. Industrial Board, 276 Ill. 112, 114 N. E. 534. The same 
rules would seem to apply in the case of the violation of a criminal statute as 
in the case of disobedience to the employer’s orders. Therefore the court seems 
unwarranted in basing its decision on the ground that the accident did not arise 
out of the employment. It might be argued that it is against general public 
policy to award compensation when the workman was injured in the commission 
of acrime. But where death occurs, such an argument is not sound in the face 
of specific public policy as expressed by the Workmen’s Compensation Act, 
which allows recovery in spite of serious or willful misconduct where death or 
total disability occurs. See 6 Epw. VII, c. 58. 


Quast Contracts — Money PAID UNDER DURESS OR COMPULSION OF 
Law — SUFFICIENCY OF PROTEST TO PERMIT RECOVERY OF Tax. — The plain- 
tiff paid his taxes to the dependant and obtained receipts endorsed, “Paid under 
Protest.” The taxes were collected under proper warrants: but there was no 
threat of levy on the plaintiff’s property. The taxes were afterwards declared 
invalid and plaintiff sued to recover. Held, that he could not do so. Albro v. 
Kettelle, 107 Atl. 198 (R. L.). 

Invalid taxes, paid voluntarily, cannot be recovered whether or not a protest 
is made. Railroad Co. v. Commissioners, 98 U.S. 541; Cincinnati, R. & Ft. W. 
Ry. Co. v. Wayne Township, 55 Ind. App. 533, 102 N. E. 865. And it has often 
been said that a payment is voluntary unless there is a threat. of immediate 
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arrest or seizure of goods. Lange v. Soffell, 33 Ill. App. 624; Detroit v. Martin, 
34 Mich. 170; Railroad Co. v. Commissioners, 98 U.S. 541. The entire common- 
law doctrine as to voluntary payments was unjust and illogical, and now in 
many jurisdictions has been greatly altered by statute. For example, invalid 
taxes may be recovered, though paid voluntarily in the common-law sense, if 
a specific protest is made. See 1915 Micu. Comp. Laws, § 4049; CAL. Pot. 
Cope, § 3819; 1913 NEB. Rev. Stat., § 6491; 1902 Mass. Rev. Laws, c. 13, 
§ 86. Where there are such statutes, the requirements as to protest must be 
strictly complied with. Bankers Association v. Douglas County, 61 Neb. 202, 
85 N. W. 54; Traverse Beach v. Elmwood, 142 Mich. 78, 105 N. W. 30; Knowles 
v. Boston, 129 Mass. 551. Rhode Island has no such statute. But the court 
in the principal case, contrary to the older authorities, came to the conclusion 
that the payment by the plaintiff was involuntary. This conclusion is sup- 
ported by the more recent decisions. Ottawa University v. Franklin County, 
85 Kan. 246, 116 Pac. 892; Atchison, T. & S. F. Ry. Co. v. O'Connor, 223 U.S. 
280. But the court went on to hold that the protest was not sufficiently specific 
to permit a recovery even though the payment was involuntary. However, 
the better authorities do not, in the absence of statute, require a specific pro- 
test if the payment is deemed involuntary. Cox v. Welcher, 68 Mich. 263, 
36 N. W. 69; Woodmere v. Springwells, 130 Mich. 466, 90 N. W. 277. Unsatis- 
factory decisions are inevitable so long as the jargon of voluntary and involun- 
tary payments is retained. The principle on which such cases should properly 
be rested is simply that one is entitled to recover money paid over when he 
neither intended a gift nor received any consideration. See PoLLock, Con- 
TRACTS, WILLISTON’S EDITION, 731, 732; 3 ILL. L. REV. 235, 237. 


REFORMATION OF INSTRUMENTS — REFORMATION OF INSURANCE POLICY FOR 
MISTAKE OF Fact. — An insurance policy lapsed because of non-payment of 
premiums. Thereupon the insured became entitled to extended paid-up in- 
surance, calculated upon the terms and by the methods provided in the pelicy, 
until July 13, 1915. The complainant’s clerk made an error in computing the 
extended term, and indorsed on the policy a continuation until May 6, 1916, 
returning the policy to the insured. The latter died on Jan. 15, 1916. The 
complainant brought a bill to reform or cancel the indorsement. Held, that 
the bill be dismissed. New York Life Ins. Co. v. Kimball, 106 Atl. 676 (Vt.). 

A party seeking reformation of a written instrument must clearly establish a 
valid agreement which the writing fails to express accurately by reason of a 
mutual mistake. Kruse v. Koelzer, 124 Wis. 536, 102 N. W. 1072; Fulton v. 
Colwell et al., 112 Fed. 831. Negligence of the party demanding reformation’ 
will not be a bar to relief unless it constitutes a neglect of a legal duty. Los 
Angeles & R. R. Co. et al. v. New Liverpool Salt Co., 150 Cal. 21, 87 Pac. 1029; 
Snyder v. Ives, 42 Iowa, 157. And there is no basis for estoppel where the 
defendant has not been prejudiced nor his position changed so that he cannot 
be put im statu quo. Southern Finishing & Warehouse Co. v. Ozment, 132 N. C. 
830, 44 S. E. 681; Detweiler v. Swariley et al., 74 Kan. 855, 86 Pac. 141. If one 
of the parties labors under a mistake of fact in entering into the agreement, of 
which the other is ignorant, but the writing expresses the intention of the 
parties accurately, there is no ground for reformation. Steinmeyer et al. v. 
Schroeppel, 226 Ill. 9, 80 N. E. 564; Grant Marble Co. v. Abbot, 142 Wis. 279, 124 
N. W. 264. The court — erroneously it seems — brings the principal case 
within the last category. The result, however, might conceivably be supported 
on two grounds: First, that the elements of an estoppel exist. But usually the 
facts upon which an estoppel is raised must be pleaded. Delaware Ins. Co. v. 
Penna. Fire Ins. Co., 126 Ga. 380, 55 S. E. 330. The defendant here did not 
allege that, in reliance upon the representation, the insured did an act or re- 
frained from doing any. Second, that the complainant’s remedy at law was 
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adequate. If the insurer could set up a defense to an action at law on the policy, 
reformation would be properly denied. Thompson v. Phoenix Ins. Co., 25 Fed. 
296; Craft v. Dickens, 78 Ill. 131. But when the adequacy of the legal remedy 
is doubtful, equity will grant relief. Green v. The Morris and Essex R. Co., 12 
N. J. Eq. 165. There seems to be enough danger here that the erroneous in- 
dorsement might be prejudicial to the complainant if an action at law was 
brought on the policy to justify equity in exercising its jurisdiction. 


RESTRAINT OF TRADE — CONTRACT NOT TO ENGAGE IN BusINEsS — RE- 
STRICTION IN USE oF STAGE NAME. — In a contract of employment, the plain- 
tiff, a motion picture firm, agreed to advertise the defendant, if at all, under the 
name of “ Stewart Rome;”’ and the defendant agreed never to appear under this 
name for any one but the plaintiff. The defendant acted under this name for a 
long time and became a “star.” At the termination of his employment with 
the plaintiff, he signed a contract with a rival firm to act under the name of 
“Stewart Rome.” The plaintiff now seeks to enjoin the defendant from using 
this name in violation of the contract between them. Held, that the injunc- 
tion would not be granted. Hepworth Manufacturing Co. v. Ryott, 121 L. T. R. 
226 (Ch. Div.). 

A person may by contract conclude himself from the use of his own name, 
and, a fortiori, of a pseudonym, for specified purposes. Vernon v. Hallam, 34 
Ch. Div. 748; Zagier v. Zagier, 167 N. C. 616, 83 S. E. 913; Ludwig v. Claviola 
Co., 144 App. Div. 388, 129 N. Y. Supp. 310. Whether such a contract is void 
because in restraint of trade depends, by the modern and better view, on the 
test of reasonableness. If the restraint imposed is only such as to afford fair 
protection to the interests of the covenantee and is not so broad as to interfere 
with the interests of the public, the contract is not illegal. Nordenfeldt v. Maxim 
Nordenfeldt Co., [1894] A. C. 535; Diamond Match Co. v. Roeber, 106 N. Y. 
473, 13 N. E. 419; National Enameling & Stamping Co. v. Haberman, 120 Fed. 
415. Under this rule, a contract not to engage in business, standing alone, is 
void. Clark v. Needham, 125 Mich. 84, 83 N. W. 1027; Clemons v. Meadows, 
123 Ky.178,94S.W.13. But where a restrictive agreement is ancillary, as in the 
sale of a business, it may be enforced. Anchor Electric Co. v. Hawkes, 171 Mass. 
1e1, 50 N. E. 509; Freudenthal v. Espey, 45 Colo. 488, 102 Pac. 280; Mills v. 
Ressler, 87 Kan. 549, 125 Pac. 58. Similarly, such agreements in employment 
contracts may be valid. Rousillon v. Rousillon, 14 Ch. Div. 351; Knapp v. 
S. Jarvis, Adams Co., 135 Fed. 1008. Equity may, however, deny aninjunctionon 
the ground of gross inadequacy of consideration or because there is a complete 
remedy atlaw. Sternbergv.O’ Brien, 48N.J. Eq. 370, 22 Atl. 348. See Mandeville 
v. Harmon, 42 N. J. Eq. 185, 195, 7 Atl. 37, 41; Keeler v. Taylor, 53 Pa. St. 467, 
469,470. The principal case is supportable on the ground that the scope of the 
restriction is greater than necessary to protect the interest of the employer. 
Morris, Ltd. v. Saxelby, [1916] 1 A. C. 688; Herreshoff v. Boutineau, 17 R. I. 3; 
Althen v. Vreeland, 36 Atl. 479 (N. J.). If the restraint were for a reason- 
able period, 7. e. for the life of “Stewart Rome” films owned by the piain- 
tiff, the injunction, it is submitted, should be granted. Cf. Tribune Ass’n v. 
Simonds, 104 Atl. 386 (N. J.). See 32 Harv. L. Rev. 176. And this should be 
the result even where the reasonable restraint is coupled with another which is 
unreasonable, provided.that the two are distinct and severable by the terms of 
the contract. Monongahela River Consolidated Coal & Coke Co. v. Jutte, 210 
Pa. St. 288, 59 Atl. 1088; Trenton Potteries Co. v. Oliphant, 58 N. J. Eq. 507, 
43Atl. 723. But in the absence of such severance, equity will not undertake 
to make over the contract, and the whole being void, there will be no relief 
as to any part. Perls v. Saalfield, [1892] 2 Ch. 149; ’ Mallinckrodt Chemical 
Works v. Nemnich, 83 Mo. App. 6. 
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Rute AGAInst PERPETUITIES — SUSPENSION OF OWNERSHIP — NEw YorK 
Rute. — A father created a trust fund for the maintenance of his family, the in- 
come to go to his wife and two daughters, then living, upon his death; and one 
half of the income to go to each daughter upon the death of both parents, the 
principal to be distributed equally between the daughters when they should attain 
the age of thirty-five. A statute provided that such a suspension of absolute 
ownership of personal property, for more than two lives in being at the date of 
the instrument, was invalid. (1909 N..Y. Consort. Laws, c. 41.) The wife 
claimed an enforceable interest in the trust, irrespective of the validity of the 
limitations to the daughters. Held, that this claim be allowed. Carrier v. 
Carrier, 123 N. E. 135 (N. Y.). 

Since 1828, the common-law rule against perpetuities has been substantially 
altered by New York legislators, who have conceived its sole object to be a 
limitation of restraint on alienation. See Gray, RULE AGAINST PERPETUITIES, 
3 ed., § 748. The artificial limit of two lives in being on the period of suspension 
of absolute ownership has superseded the natural common-law rule of lives in 
being. 1909 N. Y. Consot. Laws, c. 41; LAWS 1909, c. 45; PERSONAL PRop- 
ERTY LAW, § 11. That this arbitrary rule invites litigation is shown by the fact 
that under it the issue of remoteness has been presented in well over four hun- 
dred cases, as compared with a single one previous to its adoption. See Gray, 
idem, §§ 749, 750. The principal case is typical of the large majority of them. 
And unfortunately, in the early decisions, trusts containing any illegal limi- 
tations were held invalid in toto. Lorillard v. Coster, 5 Paige, 172; Armory v. 
Lord, 9 N. Y. 403. Now, however, valid provisions of the instrument are en- 
forced, if the rejection of the invalid limitations will effect no unjust distribu- 
tion of the estate. Tiers v. Tiers, 98 N. Y. 568; In re Mount, 185 N. Y. 162, 
77 N.E. 999. In the principal case, the trust to endure for two lives orly would 
accomplish a distinct purpose of the settlor, — the maintenance of the family 
unit during the lives of the parents. The saving rule, being thus applicable, was 
rightly invoked to sustain the wife’s interest. 


SALES — CONDITIONAL SALES — WHETHER INCLUDED UNDER ACT REGARD- 
1nG Mortcaces. — The plaintiff sold and delivered certain machinery under an 
instrument providing that title should remain in the seller until full payment of 
price. A recording statute thus defined mortgages: “All deeds . . . convey- 
ing ... property ... for the purpose... of securing the payment of 
money, whether . . . from the debtor to the creditor, or from the debtor to 
some third person in trust for the creditor.” (1906 Fia. Gent. Star., §§ 2494, 
2496.) The above instrument was not recorded. The seller replevied from a 
purchaser from the buyer. If the instrument was a mortgage, the seller could 
not recover. Held, that he could recover. Dobson Prinier’s Supply Co. v. 
Corbett, 82 So. 804 (Fla.). 

A transaction wherein possession is delivered but passing of title is conditioned 
upon payment of price is a typical conditional sale. Nichols v. Ashton, 155 
Mass. 205, 29 N. E. 519; American Harrow Co. v. Deyo, 134 Mich. 639, 96 N. W. 
1055. A mortgage differs from this in that the original property owner is or 
becomes the debtor. Campbell Printing Co. v. Walker, 22 Fla. 412, 1 So. 50. 
And a sale with mortgage back to seller differs from it in that title passes at 
once. See Frick & Co. v. Hilliard, 95 N. C. 117; Chicago Cottage Organ Co. v. 
Crambert, 78 Ohio, 149, 84 N. E. 788. So in most jurisdictions statutes relating 
to mortgages are not held applicable to conditional sales. Nichols v. Ashton, 
supra; Campbell Printing Co. v. Walker, supra. But the legal effect of each 
is substantially the same. See Chicago Ry. Equipment Co. v. Merchants’ Bank, 
136 U. S. 268, 283. It is submitted that the difference in method by which 
the legal result is reached is immaterial, and that the opposite view is preferable. 
Hart v. Barney Co., 7 Fed. 543 (Ky.). See 16 Harv. L. REv. 370. But the 
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statute in the principal case undertakes to define specifically what shall be in- 
cluded in the term “ mortgage.’”’ It clearly contemplates transactions in which 
the original property owner is or becomes the debtor. It was therefore rightly 
judged not to include conditional sales. 


SOVEREIGN — TELEGRAPH AND TELEPHONE COMPANIES — LIABILITY TO 
Suit OF TELEGRAPH AND TELEPHONE COMPANIES UNDER FEDERAL CONTROL. — 
An action was brought against a telegraph company under federal control 
for delay in delivery of a telegram. The defense was that the defendant com- 
pany was being operated by the Postmaster General on behalf of the United 
States. Held, defense insufficient. Witherspoon & Sons v. Postal Telegraph & 
Cable Co., 257 Fed. 758 (Dist. Ct., E. D. La.). 

The United States cannot be sued without its consent. Stanley v. Schwalby, 
162 U. S. 255. This immunity extends to governmental agents and agencies. 
Maganab v. Hitchcock, 202 U. S. 473. When the transportation systems were 
taken under federal control, Congress authorized suits against them, but prohib- 
ited issuance of process against property so taken over. See 40 Stat. AT L. 451. 
Some courts, in action brought against these systems, have treated the Director 
General of Railroads as the proper party defendant. Rutherford v. Union 
Pacific R. Co., 254 Fed. 880; Dahn v. McAdoo, Director General of Railroads, 
256 Fed. 549. The courts that treat the systems as being also proper parties de- 
fendant recognize them nevertheless as governmental agencies. Jensen v. Lehigh 
Valley R. Co.,255 Fed. 795; Gowan v. McAdoo, 173 N. W. 440 (Minn.); Johnson 
v. McAdoo, Director General of Railroads et al., 257 Fed. 757. The government 
assumed control over the telegraph and telephone systems for the same reasons 
and purposes as produced control over transportation. See 40 Start. AT L. go4. 
By proclamation, the President took possession of all systems and assumed 
complete control, which might or might not be exercised through the then 
owners and managers. See 4o Stat. AT L. 1807. It would seem, therefore, 
that they likewise became governmental agencies. Congress made no pro- 
vision for possible suits against them. Nevertheless, judgments have been 
rendered against these systems, operating under federal control, when the 
action was commenced prior to federal control. Western Union Telegraph Co. 
v. Huffman, 208 S. W. 183 (Tex.); Mummaw v. Southwestern Telegraph & 
Telephone Co., 208 S. W. 476 (Mo.); Danaher v. Southwestern Telegraph 
& Telephone Co., 209 S. W. 74 (Ark.). Also, after federal control, one court al- 
lowed an injunction to issue against a telephone company. State v. Dakota 
Central Telephone Co. et al., 171 N. W. 277 (S. D.). Moreover, the com- 
panies have secured relief in their own names. City of Amarillo v. South- 
western Telegraph & Telephone Co., 253 Fed. 638; Postal Telegraph & Cable Co. 
v. Call, District Judge, 255 Fed. 850. On the other hand, they have also been 
held governmental agencies and so not proper parties. Southwestern Telegraph 
& Telephone Co. v. City of Houston, 256 Fed. 690; Railroad Commissioners of 
Florida v. Burleson et al., 255 Fed. 604. And an injunction has been refused 
because the suit was in substance against the United States. Public Service 
Commission v. New England Telephone & Telegraph Co., 122 N.E. 567 (Mass.). 
It might be argued, in support of the principal case, that suits are included in 
the authority, given by the President’s Proclamation, to continue operation of 
the systems in the usual and ordinary course of business. See 40 Stat. aT L. 
1807. But the President or his ministers have no power to authorize actions 
against the United States or its agencies. Maganab v. Hitchcock, supra. 


STATUTE — CONSTRUCTION — EsTATE TAX OF FEDERAL INHERITANCE TAX. 
— A petition was brought by an executor to determine whether, in the absence 
of any express directions in the will, the federal estate tax should be charged en- 
tirely against the residue of the estate or apportioned pro rata amortig all the 
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devisees and legatees. The Act of Congress of 1916 provided for an “Estate 
Tax” to be levied on the net estate transferred upon death. (39 Stat. 756, 
c. 463; 39 STAT. 1000; 40 STAT. 300.) Held, that it is chargeable entirely against 
the residue. Plunkeit v. Old Colony Trust Co., 124 N. E. 265 (Mass.). 

The executor charged the federal estate tax pro rata among three legatees. 
This account was affirmed by the Surrogate, reversed by the Appellate Division, 
and on appeal, held, that it is chargeable entirely against the residue. In re 
Hamlin, 124 N. E. 4 (N. Y.). 

The Massachusetts and the New York courts both reach the same conclu- 
sions for exactly the same reasons. The difference between an estate tax and a 
legacy tax is well recognized. See Minot v. Winthrop, 162 Mass. 113, 124, 38 
N. E. 512, 516. A legacy tax is a tax upon the right to receive property by will 
as distinguished from a tax upon the right to devise property, and so is charge- 
able upon the individual legacy. An estate tax is one imposed upon the net 
estate transferred by death and not upon each individual succession resulting 
from death. In re Roebling’s Estate, 89 N. J. Eq. 163, 104 Atl. 295. Hence it 
is chargeable upon the estate and therefore upon the residuary fund. At the 
time Congress enacted the statutes under consideration legacy taxes were 
common in the states. See RANDOLPH, UNITED STATES INHERITANCE AND 
TRANSFER TAXES, 1917, p. 54. Previous federal legislation, the Act of 1898, im- 
poseda legacy tax. See 30 Stat. ATL. 464. This act had been held constitutional. 
Knowlton v. Moore, 178 U. S. 41. If Congress had intended a legacy tax it 
would have followed the language of that act. Moreover, the intention of 
Congress to enact an estate tax is evident from the records of legislative pro- 
ceedings in connection with the passage of the law. See Report No. 922, 64th 
Congress, 1st session, 5. The instant decisions, of importance practically, 
seem certain to be followed. 


TAXATION — PROPERTY SUBJECT TO TAXATION — Goop WILL oF A Busi- 
NESS. — To ascertain the value of the intangible property in Arizona belonging 
to a foreign corporation, the board of equalization capitalized the net profits 
realized by the corporation from Arizona sales in 1917 at 25 per cent, and de- 
ducted from the result the value of the corporation’s tangible property within 
the state. This valuation was distributed among the counties of the state in 
the proportion of their several contributions to the gross sales of the corpora- 
tion, with instructions to the county authorities to enter on the assessment 
rolls the words: “Tangible and intangible valuation of property above enu- 
merated based on excessive earnings.” Arizona statutes provide that all prop- 
erty of whatsoever kind or nature is subject to taxation. (1913 ARIZONA REV. 
StaT., Title 49, c. 4, §§ 4846, 4847.) Held, that the assessment was unwar- 
ranted. Standard Oil Co. v. Howe, 257 Fed. 481 (Circ. Ct. App.). 

Although a tax on excessive earnings was not authorized by the statutes of 
Arizona, the court might well have confirmed the assessment, on the ground 
that it related to the good will of the plaintiff’s business. The court failed to 
regard the result produced, but considered simply the method used. See 
Great Northern Ry. Co. -v. Okanogan County, 223 Fed. 198, 201. Statutes 
authorizing a tax on foreign corporations doing business in interstate commerce 
in terms of gross receipts have often been held constitutional, being construed 
as substantially imposing a tax either on the property of the corporation within 
the state or on the privilege of doing business there, the value of which is 
measured by the gross earnings. State v. U. S. Express Co., 114 Minn. 346, 
131 N. W. 489; Maine v. Grand Trunk Ry., 142 U.S. 217. See McHenry v. 
Alford, 168 U.S. 651,671. That business good-will is a form of property is well 
recognized to-day. People v. Roberts, 159 N. Y. 70, 53 N. E. 685. See 16 Harv. 
L. REv. 135. And it may be taxed at the place of business. Adams Express Co. 
v. Ohio State Auditor, 166 U. S. 185. See Joseph H. Beale, “Jurisdiction to 
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Tax,” 32 Harv. L. Rev. 587, 601. Hence it would seem to be subject to taxa- 
tion under the Arizona statutes. Though the reasoning in the principal 
case seems erroneous, it should be noticed that the question of fact as to the 
value of the good-will could have been more accurately determined by the 
equalization board by taking as a basis of computation the average profits 
over a series of years, rather than the net profits of a single year. 


Torts — Damacres — NERvous SHOCK FROM FRIGHT CAUSED BY SPOKEN 
Worps. — The defendant, a private detective, in order to induce the plain- 
tiff to show him some letters, said to her: ‘I am from Scotland Yard. You are 
the woman we are after. You have been corresponding with a German spy.” 
Because of the fright induced by these words, the plaintiff became seriously ill. 
The jury found that these threats and false statements were made for the pur- 
pose of frightening the plaintiff. Held, that the plaintiff could recover. Janvier 
v. Sweeney and Barker, [1919] 2 K. B. 316. 

Upon the question of a recovery for nervous illness induced by fright without 
physical impact the authorities are still at variance. See 28 Harv. L. REv. 
350-363; 15 Harv. L. REv. 304. For a variety of reasons, most jurisdictions 
deny a recovery where the action is based upon negligence. Nelson v. Craw- 
ford, 122 Mich. 466, 81 N. W. 335; Spade v. Lynn R. Co., 168 Mass. 285, 47 
N. E. 88; Mitchell v. Rochester Ry., 151 N. Y. 107, 45 N. E. 354. Contra, 
Dulieu v. White, [1901] 2 K. B. 669. The same is true where the negligence 
consists of spoken words. Braun v. Craven, 175 Ill. 401, 51 N. E. 657. But 
even the courts that allow no recovery in negligence cases say that there would 
clearly be a recovery where the act was a wilful wrong. Jeppsen v. Jensen, 
47 Utah, 536, 541, 155 Pac. 4209, 431; Davidson v. Lee, 139 S. W. 904, 907 (Tex. 
Civ. App.); Spade v. Lynn R. Co., supra, 290, 89. There is decisive authority 
that where the words or the act alone constitute an admitted tort, the de- 
fendant is liable for any nervous illness resulting proximately. Lonergan v. 
Small, 81 Kan. 48, 105 Pac. 27 (assault); Engle v. Simmons, 148 Ala. 92, 41 So. 
1023 (trespass); Garrison v. Sun Pub. Ass’n, 207 N. Y. 1, 100 N. E. 430 (slan- 
der). Threats of bodily harm sent by letter and causing illness by reason of 
apprehension of violence have also been held to be ground for an action. Hous- 
ton v. Woolley, 37 Mo. App. 15; Grimes v. Gates, 47 Vt. 594. But, in spite of 
numerous dicta, there are very few square decisions in favor of recovery for the 
consequences of fright induced by spoken words, where the words do not other- 
wise constitute an admitted tort. The principal case is therefore to be regarded 
as an important one in reaffirming the right of recovery established in an 
earlier English case. Wilkinson v. Downton, [1897] 2 Q. B. 57. 


Trusts — PoSTPONEMENT OF ENJOYMENT OF THE INTEREST OF A SOLE 
CESTUI QUE TRUST— MERGER OF LEGAL AND EQUITABLE EstTaTES. — The 
testator devised certain realty to his wife in trust for herself for ten years 
and then to herself absolutely. He expressed a desire that the estate should 
remain intact during the trust period, but placed no restrictions on alienation 
and gave his wife the power in her will to designate a successor in the trustee- 
ship. Accordingly she empowered her grandson to convey the land in fee. 
The latter, after the death of the testator’s widow but before the expiration 
of the ten years, contracted to convey the land. Held, that he could pass good 
title. Odom v. Morgan, 99 S.' E. (N. C.) 195. 

Generally, if both the legal and equitable title to real estate held in trust 
become vested in the same person, there will be a merger resulting in absolute 
ownership and the consequent termination of the trust. Swisher v. Swisher, 
157 lowa, 55, 137 N. W. 1076. See Woodward v. James, 115 N.Y. 346, 357, 22 
N. E. 150, 152. See 1 PERRY ON Trusts, 6 ed., 347. But this rule does not 
operate mechanically; where termination of the trust might injure the interests 
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of others there will be no merger. Sherlock v. Thompson, 167 Iowa, 1, 148 N. W. 
1035. In the principal case no one had any standing to object if the trustee 
conveyed to herself. Partridge v. Clary, 228 Mass. 290, 117 N. E. 332. See 
A. W. Scott, “Control of Property by the Dead,” 65 Univ. or Pa. L. Rev. 
649-650. The sole reason for keeping the trust alive would be to give effect 
to the testator’s ill-expressed intent that the enjoyment of the corpus of the 
trust be postponed. In England and in some of our jurisdictions a postpone- 
ment of the enjoyment of the interest of a sole cestui que trust would be in- 
valid aside from the question of merger. Saunders v. Vautier, 4 Beav. 66; 
Magrath v. Morehead, L. R. 12 Eq. 491; Huber v. Donoghue, 49 N. J. Eq. 125, 
23 Atl. 495. Contra, Claflin v. Claflin, 149 Mass. 18, 20 N. E. 454. And, even 
in the jurisdiction which enunciated the doctrine of Claflin v. Claflin, such 
limitation will be disregarded if circumstances make postponement of enjoy- 
ment inexpedient. Sears v. Choate, 146 Mass. 395, 15 N. E. 786. The Massa- 
chusetts court has recently approved the language in Sears v. Choate and has 
expressed itself in accord with the principal case on similar facts. See Langley 
v. Conlan, 212 Mass. 135, 138, 98 N. E. 1064, 1066. 


VotuntTary Associations — Actions AGArInst. — The plaintiff was ex- 
pelled from membership in an unincorporated association, upon a vote of the 
members of the association, because of an alleged violation of a regulation of 
the society. He brought an action for damages against the society in its col- 
lective name without service on the individual members, and recovered judg- 
ment. Held, that judgment be reversed for want of jurisdiction. Simpson v. 
Grand International Brotherhood of Locomotive Engineers, 98 S. E. 580 (W. Va.). 

For a discussion of the principles involved in this case, see NOTES, supra, 


p. 298. 


WATERS AND WATERCOURSES — Profits A PRENDRE— RIGHT TO TAKE 
FisH ON A NON-NAVIGABLE, NON-TIDAL STREAM. — The defendant was alleged 
to have converted mussels by taking them from the bed of a non-navigable, 
non-tidal river at a place where the plaintiff was owner of both banks of the 
stream. A statute declared that title to all game and fish was vested in the 
state (1909 Mo. Rev. Srart., c. 49, § 6508). Held, that the plaintiff could not 
recover. Gratz v. McKee, 258 Fed. 335 (Circ. Ct. App., 8th Circ.). 

Title to the beds of all navigable streams is vested in the sovereign in trust 
for the public. Forestier v. Johnson, 164 Cal. 24, 127 Pac. 156. See Common- 
wealth v. Alger, 7 Cush. (Mass.) 53, 90. Contra, Willow River Club v. Wade, 100 
Wis. 86, 76 N. W. 273. By the English and early American common law the 
existence of a tidal ebb and flow determined navigability. Adams v. Pease, 
2 Conn. 481; Hooker v. Cummings, 20 Johns. (N. Y.) 90. Geographical condi- 
tions have altered the test in many jurisdictions to navigability in fact. The 
Daniel Ball, 10 Wall. (U. S.) 557. See Kinkead v. Turgeon, 74 Neb. 573, 584, 
109 N. W. 744, 746. But some jurisdictions have retained the earlier rule. 
Lattig v. Scott, 17 Idaho, 506, 107 Pac. 47; Washington Ice Co. v. Shortall, 
tor Ill. 46. When the bed of a stream is owned by the sovereign, the right 
of fishing is public. In re Provincial Fisheries, 26 Can. Sup. Ct. 444. See Dun- 
ham v. Lamphere, 3 Gray (Mass.), 268, 271. By the great weight of authority 
the owner of both banks of a non-navigable river, who is thereby owner of the 
subaqueous soil, acquires the exclusive right of fishing. Beach v. Morgan, 67 
N. H. 529; Queen v. Robertson, 6 Can. Sup. Ct. 52. But some courts hold that 
the right of fishing is incident to the general easement of passage over public 
waters. See Hartman v. Tresise, 36 Colo. 146, 162, 84 Pac. 685, 690. The right 
to fish upon the land of another is a profit @ prendre and is incapable of creation 
except by grant or prescription. Fitzgerald v. Firbank, [1897] 2 Ch. 96. See 
Cobb v. Davenport, 33 N. J. L. 223, 225. An action will lie for violation thereof. 
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Griffith v. Holman, 23 Wash. 347, 63 Pac. 239. The principal case appears to 
accept the doctrine that fishing rights are dependent upon the public character 
of the waters, regardless of the ownership of the subaqueous soil, although it 
emphasizes the more narrow procedural ground that trover will not lie, as title 
to the mussels is vested in the state. 


BOOK REVIEWS 


Jurmicat Rerorm. A Critical Comparison of Pleading and Practice under 
the Common Law and Equity Systems of Practice, the English Judicature 
Acts and Codes of the Several States of this Country, with a View to 
Greater Efficiency and Economy. By John D. Works. New York: The 
Neale Publishing Company. 1919. pp. 199. 


Fifty years at the bar and on the bench may serve to confirm a lawyer in the 
idea that the main lines of the procedure with which he has been familiar for 
half a century were ordained by nature and, beyond a few cautious changes 
in details, must not be questioned, or they may make him conscious of the mag- 
nitude of the task confronting the lawyer of to-day on whom rests the chief 
responsibility for making the legal administration of justice an effective instru- 
ment of social engineering. Mr. Works, a soldier in the Civil War, practitioner 
in Indiana and in California, author of two well-known legal texts, sometime 
Justice of the Supreme Court of California and United States Senator, writes 
from abundant and varied experience and with first-hand knowledge of the 
defects in American judicial organization and procedure of which he speaks. 
Hence his pronouncement that we have too many courts (p. 25) and that the 
intermediate appellate courts now so common in this country are a “blunder” 
(p. 26), his approval of committing regulation of procedure to rules of court 
rather than to legislation (p. 43, also chap. 14), his argument for abolishing 
the demurrer (chap. 5), and his preference for an appointive bench (p. 128), 
add weight to opinions now general among thinking lawyers. 

But Mr. Works does more than approve of these things which have come 
to be commonplaces in programs of law reform. On occasion he shows himself 
a bold, independent thinker, as, for example, in his comments on the practical 
impossibility of the statement of facts constituting a cause of action or defense 
such as the codes of procedure contemplated (p. 45), — something which the 
framers of the federal Equity Rules should have had before them when they 
penned rule 25, with its call for the “ultimate facts,” — in his remarks as to 
the jury in civil cases (p. 50), his observations as to the attorney general and 
the federal courts (p. 123), and his views on the subject of appeals (pp. 86-87). 
The last two deserve notice. Sir John Hollams in 1906 — thinking, perhaps, 
of a situation in which the decision of a county judge was reviewable by a divi- 
sional court, which was reviewable by the Court of Appeal, which was review- 
able by the House of Lords — wrote that, as he believed, “A majority of 
suitors would prefer a system without appeal” (Jottings of an Old Solicitor, 
161). For many cases the elaborate series of appeals is now abridged in Eng- 
land. But three hearings are still possible and common. Mr. Works, familiar 
with a system where two appeals are permissible and common, is also willing to 
abolish appeals. Perhaps a better course would be to provide for but one appeal 
and greatly to simplify appellate procedure, treating an appeal as a motion for 
a rehearing or new trial, or for vacation or modification of the order or judgment 
complained of, before another tribunal. It is significant, however, that two 
experienced and orthodox common-law lawyers should come independently 
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to the conclusion that the law ought not to be settled for the benefit of the com- 
monwealth by subjecting private litigants to a system of repeated and elaborate 
judicial reviews. As to the other point, Mr. Works argues convincingly the 
impropriety of subjecting federal courts and the conduct of business in those 
courts to the scrutiny and even control of one who practices as counsel for one 
of the chief litigants therein. In an address before the conference of the Bar- 
Association Delegates at Saratoga in 1917 I ventured to say: “It is doubt- 
less enough for the Attorney General, who is the counsel of the state in its 
capacity of a juridical person, owning property, a creditor of some, a debtor to 
others, and sometimes a tortfeasor, to conduct the state’s litigation and have 
charge of enforcement in the courts of the laws guarding public and social in- 
terests. For these purposes an advocate is required. Another type of lawyer 
should be minister of justice.” Mr. Works reinforces this point by showing 
how the advocate for one of the litigants is able to influence the tribunal so 
that what would be legitimate in a Ministry of Justice runs counter to the 
traditions and policy of common-law judicial administration as our department 
of justice is actually constituted. 

Long experience before elective courts in Indiana and in California has 
made Mr. Works an exceptionally competent witness. Hence what he says 
as to the abuses in impaneling juries in many states and the cause thereof (p. 
50), of the causes of long and unprofitable cross-examinations (p. 54), of the 
relation between long trials and weak judges (p. 54), of the causes of the bad 
habits that have grown up in the trial of causes in so many state courts (p. 55), 
of lack of judicial courage as a cause of long holding of causes under advisement 
(p. 58), and of the relation between weak judges and the “state of the authori- 
ties” (p. 62), deserves to be read and pondered wherever the bench is elective. 
Even more are these things true where, as is now general, judges are chosen by a 
direct primary. Desire of sitting judges to “make a record” leads to the abuse 
of written opinions in the trial courts (pp. 67-68) and to unseemly displays for 
the edification of newspaper reporters. But, what is much worse, judges soon 
learn that the great point under such a system is not to offend any one, and 
this leads, for example, to laxity as to continuances (p. 47), and to toleration 
of many other time-consuming and expensive practices. Especially noteworthy 
are the remarks as to recent methods of canvassing for judicial office and judi- 
cial candidacy for political office (pp. 108-110). 

Where so much that is good is put in such small compass, one hesitates to 
criticize. But it is to be regretted that Mr. Works did not give more effective- 
ness to his experience and reflection by looking into the modern literature of 
procedural reform more thoroughly. He says nothing about an administrative 
head of the judicial system, he does not notice the distinction between issue- 
pleading and notice-pleading, and so does not see how and why code pleading 
fell between them, and for English practice he appears to rely on Foulkes’s 
Action in the Supreme Court (3 ed., 1884) and so is not aware of the great 
improvements made after 1890. Also, although he makes a good point with 
reference to the separate teaching of common-law pleading and code pleading 
(p. 20), he is not aware that James Barr Ames long ago compiled a book for 
students on the very lines he recommends. Perhaps we should not complain 
that he conceives the distinction between law and equity to inhere in the nature 
of things and to be beyond legislative reach (p. 19). For such views, and those 
with respect to the logical character of common-law pleading (p. 11) and the 
fixed and unchanging character of the common law as compared with the 
civil law (pp. 13-14), serve to prove to us that we are reading the book of a 
thoroughgoing common-law lawyer, and not the pronouncements of a (pre- 
sumably) heterodox and impractical professor. 

“Juridical Reform” deserves wide circulation and careful reading in and out 
of the profession. RoscoE PounD. 
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Tue LEGAL OBLIGATIONS ARISING OuT OF TREATY RELATIONS BETWEEN 
CHINA AND OTHER States. By Min-Chien T. Z. Tyau. Shanghai: 
Commercial Press. 1917. pp. xxii, 304. 


Cutna’s NEw CONSTITUTION AND INTERNATIONAL PROBLEMS. By Min-Chien 
T. Z. Tyau. Shanghai: Commercial Press. 1918. pp. xv, 286. 


The reviewer is fortunate in being personally acquainted with the author of 
these two volumes and knows of the very important public service which Dr. 
Tyau is performing as the independently minded editor of the Peking daily 
Leader. The Chinese are attempting to develop in their country a true public 
opinion with regard to matters political and thus to lay a basis upon which 
the substance as well as the form of republican rule can be realized. In this 
movement Dr. Tyau is playing an important part. That, however, which 
gives especial value to the two volumes which he has published is that they 
are an addition to the very scanty juristic literature of China. Since the time 
of Confucius, some twenty-five hundred years ago, China has not lacked 
thoughtful treatises dealing with the art of Government as a branch of ethics, 
but studies by Chinese scholars in the fields of constitutional and international 
law have been very few in number. When one has mentioned Dr. Koo’s 
“The Status of Aliens in China”’ the list is almost exhausted. 

Of the two volumes by Dr. Tyau, much the more important is the one first 
listed. The study was prepared as a thesis for the degree of Doctor of Laws 
in the University of London and gives evidence of genuine scholarship. After 
a brief historical survey of China’s relations with foreign powers, the topical 
method of considering the treaties themselves is adopted: agreements and con- 
ventions of a political character being discussed in Part I; treaties of an eco- 
nomic character in Part II; and treaties of a general character in Part III. 
The subtitles in Part I are: rights of intercourse, rights of representation, 
consular jurisdiction and extraterritoriality, concessions and settlements, 
leased areas, and right of preference. The subtitles in Part II are: rights of 
trade and residence, right to uniform tariff, cabotage, rights of navigation and 
inland waters, rights of trade and travel in the interior, rights of landholding, 
of railroad construction, mining exploitation, and loans. The treaties of a 
general character are discussed under the chapter headings: right of protection, 
religious toleration, reciprocity, most favored nation treatment, and treaty 
interpretation. 

Space will permit only a general characterization of Dr. Tyau’s work. It 
has been, upon the whole, well done. The arrangement is logical, original 
sources have been resorted to, and the conclusions of law are accurately drawn. 
The final impression which is left upon the reader’s mind, and, as the reviewer 
can testify from personal experience, the correct one, is that the legal situation 
in China is an extraordinary complicated one. President Lowell has spoken of 
the Austrian-Hungarian Empire-Kingdom as a laboratory of political ex- 
periments, The same may be said of China with reference to her dealings 
with foreigners and their governments. As the writer has had occasion to say 
in a contribution to the Far Eastern Review: “To the student of international 
law and diplomacy China is one of the most interesting countries in the world. 
When a country is not only nominally sovereign but wholly autonomous in 
the management of its own domestic affairs, its international rights and re- 
sponsibilities are easily determined by reference to the well-established prin- 
ciples of public law. But when, as in the case of China, we have a state which 
has permitted, or has been compelled to grant, the exercise within its borders 
of all kinds of extraterritorial privileges, when there exists within its limits 
political areas denominated ‘Concessions,’ ‘Settlements,’ ‘Legation Quar- 
ters,’ ‘Treaty Ports,’ ‘Leased Territories,’ ‘War Zones,’ ‘Foreign Police 
Boxes,’ ‘Military Occupations’ under the terms of secret military conventions, 
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and ‘Spheres of Influence,’ not to speak of a multitude of special arrangements 
with foreign Powers regarding commercial and industrial rights, railways and 
mines, loans and currency — when this is the situation we have a condition of 
affairs which provides a superabundance of material for discussions by the 
students of international jurisprudence.” 

Dr. Tyau’s later volume, as its title indicates, deals primarily with the con- 
stitutional situation in China. It is by no means as important a contribution 
to political science as is his earlier work. In the main it is devoted to an 
analysis of the draft of a permanent constitution which the Chinese parliament 
discussed in 1916 and 1917, but upon which it did not come to a final agreement 
before it was for the second time dissolved by imperial mandate. And, it may 
be remarked, this instrument still remains unfinished, and China continues to 
be governed, avowedly at least, under the “Provisional Constitution” hur- 
riedly drawn up in the early days of 1912. The portion of the volume dealing 
with international questions furnishes additional discussion of points covered 
in the earlier volume. The problems of treaty revision are specifically con- 
sidered, and some attention is given to ameliorations of the international 
restrictions upon China’s freedom of action, which Dr. Tyau hoped might be 
secured at the Paris Peace Conference — hopes that were doomed to disap- 
pointment. One statement may with confidence be made. If a League of 
Nations is established and takes its duties seriously it will find in China alone 
an abundance of material upon which to busy itself. 

W. W. WILLOUGHBY. 
‘ Jouns Hopkins UNIVERSITY. © 





THe Lasor Law oF Marytanp. By Malcolm H. Lauchheimer. Johns 
Hopkins University Studies in History and Political Science. Series 
XXXVII, No. 2. Baltimore: Johns Hopkins Press. pp. 163. 


Mr. Lauchheimer’s dissertation is a most timely and disinterested study in 
troubled waters. He has set out comprehensively and without the coloring of 
partisanship the labor law of a typical American State — typical, as he says, in 
the sense that it is neither among the most progressive nor the most backward. 
It is the law which governs the employment of the vast majority of American 
workers. It may, then, be reasonably supposed to set forth those principles 
of social justice for which we have heard our democracy eulogized in recent 
conferences, and to the support of which our voters have been earnestly sum- 
moned under the banner of “Americanism.” The duty to examine it carefully 
is obvious. 

‘ Mr. Lauchheimer introduces his subject with a short review of the criminal 
statutes, from Edward III to Victoria, which sought to suppress or limit the 
workers’ use of collective action. I think that he attaches too much importance 
to the fact of their repeal and the subsequent statutory legitimations of union- 
ism. A legal attitude of five hundred years of fear and distrust of combination 
by labor is not eradicated by simple words of repeal. The repeal only changed 
the mode of its expression from formal criminal prosecutions to the use of the 
doctrine of implied malice in civil actions, and the consequent injunction and con- 
tempt proceedings. But from another point of view these statutes are impor- 
tant. They were the product of conditions and theories of the function of the 
state which the war has reproduced. The struggle to create governmental 
authority after the Wars of the Roses made all combinations within the state 
as jealously regarded as they were with us during the recent war, while our 
“mobilization of industry,” like the Tudor experiment in state-directed pro- 
duction and trade, made combinations of labor seem peculiarly like prepara- 
tions for rebellion. The Tudors, not being troubled with notions of Jaissez 
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faire or democracy, directed the force of the government at the act of combina- 
tion; we leave that to private enterprise, and employ the police power only 
when the combination begins to function. But the importance of the legal at- 
titude toward combination can only be appreciated and its continuance under- 
stood by turning to the civil rights and liabilities of the employer-employee 
relation. Mr. Lauchheimer sets these out clearly and concisely — perhaps too 
concisely, or at least too descriptively. For if one is of an inquiring turn of mind, 
the question must arise, How in the world did a people with senses of justice 
and humor come to make this arrangement law? 

The explanation is in the two outstanding features of the nineteenth cen- 
tury, — the industrial revolution, and the gospel of individualism and the free- 
dom of the will.!_ The vast material development due to the first of these made 
the all-absorbing legal conception of the century that of the property right. 
Everything was thought of in terms of property, — reputation, privacy, 
domestic relations,? and as new interests called for protection their success 
depended upon their ability to take on the protective coloring of property. 
The application of this theory to the claims of the worker was simple. His 
labor was property; the power to contract was property.’ But as it was in his 
labor and not his job that he had this valuable right, the immediate practicality 
of the theory was not apparent. It was only when he transformed his properties 
into a job that they had any value for him, but the right did not follow the trans- 
formation and he might have this new property taken away from him “for any 
reason or no reason.” The law protected only the seeded ground; as soon as the 
crop had ripened, trespassing was encouraged in the name of freedom of trade. 
But it might be expected that even though the law did not make the job secure 
it would at least have made it safe. It might; but that would be to forget the 
great doctrine of free individual self-assertion. The law wanted the individual 
to be free to act as he chose; it was not going to cramp him with restrictions. 
If he was a bold spirit and wanted to work in dangerous surroundings, he should 
be permitted his thrill; and the fact that he knew of the danger was enough to 
raise the presumption that it was the breath of his nostrils. Likewise if his 
whim led him to work for starvation wages, or put his children in the factories, 
or to accept a method of payment which reduced him to a state of peonage, or to 
tolerate apparently innocuous but in reality grossly careless fellows in “his” 
shop, he might be incomprehensible but he must be kept free. And just as the 
employer respected his freedom, so he must respect the employer’s freedom. 
The employer’s desire to carry on business was also property which the law 
protected. The worker must not injure this property nor attempt to interfere 
with its owner’s freedom in utilizing it as he chose.® 

With the common law in this condition, the worker turned to trade unionism 
to escape what Lord Morley has called the “curse of industrialism,” — inse- 
curity. He gave up his whimsical freedom for the more substantial results of 
collective bargaining in wages and hours, while the sick and out-of-work bene- 





1 See Roscoe Pound, “The End of Law as Developed in Juristic Thought,” 30 
Harv. L. REv. 201. 

2 See, for instance, BowEn’s Cope oF ACTIONABLE DEFAMATION, 275-278; also, 
Pollard v. Photographic Co., 40 Ch. Div. 345; Samuel D. Warren and Louis D. Bran- 
deis, “The Right to Privacy,” 4 Harv. L. REv. 193; see also the cases on expulsions 
from social clubs, collected in Roscoe Pound, “Equitable Relief against Defamation, 
29 Harv. L. REv. (640, 677-682). 

3 For instance, Memo by Sir William Erle, appended to the REPoRT OF THE ROYAL 
Comm. on TRADE UNIONS IN 1860, p. Ixxix. Frorer v. People, 141 Ill. 171, 181. 

4 In this country the idea “ran behind all governments and all laws.” See also 
Lochner v. New York, 198 U. S. 45; Coppage v. Kansas, 236 U. S. 1. f 

5 See Regina v. Rowlands, 2 Den. 364; Regina v. Bunn, 12 Cox, 316; Regina ». 
Druitt, 10 Cox, 601; Erte, Law RELATING TO TRADE UNIONS, 74. 
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fits put a slight margin between him and the brink of absolute destitution. And, 
more intangible but no less important, he got a feeling of equality and self- 
respect which the free citizen who had touched his cap and taken what another 
free citizen chose to give him had never felt. But his only weapon was the 
strike, and this was certain to conflict with the doctrine of free individual self- 
assertion. Mr. Lauchheimer gives us the history of the conflict with complete 
lack of bias. It wasa conflict of irreconcilable freedoms — the employer’s free- 
dom to carry on work and the employee’s freedom to stop. The way out was 
found through the legal doctrine of constructive malice. A person might exercise 
his freedom for “lawful” ends even though it entailed injury to another, as 
in competition. He could not be permitted to do so, however, out of pure mali- 
ciousness. This is the doctrine of actual malice, and nothing could be clearer. 
From this it was only a short step to the conclusion that if the object of the 
action was not “lawful” it must be malicious — malice would be conclusively 
presumed from “‘ unjustifiableness ’’ — and the worker is back to his “rights” at 
common law.® The refusal to see anything but individual property rights in- 
volved, the refusal, even after the legality of the union was admitted, to recognize 
and extend some sort of protection to the claims for which it stood, made the 
limits of the lawfulness which could justify a strike extremely narrow.’ Lord 
Lindley summed it up, “You cannot make a strike effective without doing 
more than is lawful.”* And more modern officers of the law would strike out 
the word “effective.” 

Of course, the resort to private war to secure one’s interests is a primitive 
and wasteful process; but the mere suppression of it by force does not necessarily 
indicate a more civilized attitude. The real injustice and tyranny of the injunc- 
tion lies in the fact that under the guise of law it forces the adjudication of 
the most far-reaching issues of the day by turning to a side issue where the in- 
terests of only one party are recognized, — the issue of property. If the com. 
mon law, like the law administered by the War Labor Board, recognized the 
right to the recognition of the union, the right of the union to live and grow’ the 
right to certain standards of living, to certain hours, to the test of reasonable- 
ness in factory rules and management, to a certain security in one’s job, and if 
the law would enjoin employers who violated these rights, — then the injunc- 
tion might in reality protect the interests of the consumer instead of acting 
to give a vested right to one class in its power over another.” 

Mr. Lauchheimer’s own reaction to the situation appears in the last chapter, 
The State in Relation to Labor. He sees the tendency of social pressure, law, 
and legislation to move in the direction of group contacts in industry, and feels 
that the law cannot stop short of forcing dealings between strong unions and 
strong employers’ associations. Such things as workmen’s compensation acts, 
minimum wage laws, factory acts, he sees as establishing a minimum for the 
protection of the conscientious employer or as simply using the power of the 
state to bargain for those workers who are not yet strong enough to protect 
themselves. But the movement is not to be toward paternalism or state capital- 
ism, but toward a system of group /aissez faire. We are to have strong, self- 





§ Compare Allen v. Flood, 1898 A. C. 1, and Quinn ». Leathem, [1901] A. C. 495. 
Malice according to the findings of the jury existed in both cases, but the House of 
Lords held that motive was immaterial in the first case, where only individual action 
was considered, while it made the act unlawful when done by a combination in the 
second case. It is the influence of the old criminal statutes and centuries of distrust of 
collective action. 

7 See a note in 31 Harv. L. Rev. 482, collecting cases. 

8 Lyons v. Wilkins, [1896] 1 Ch. 811, 820. 

® See Boyer v. Western Union, 124 Fed. 246. 

. = — Coal & Coke Co. v. Mitchell, 245 U. S. 229, discussed in 31 Harv. 
. Rev. 648. 
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reliant groups which shall represent the various elements in production and 
shall compete with one another; and the state is to “step in” to see that they 
do not combine to exploit the consumer or carry their disputes to a costly 
extent. Perhaps it is idle to quarrel with supposed results in the theoretical 
end of doctrine; but as Mr. Lauchheimer drew his picture I was not impressed 
with force of the state’s “stepping in.” The state seemed to be in already, and 
between these burly groups to give very much the impression, mental attitude 
and all, of the Doormouse between the Mad Hatter and the March Hare. It 
must be a more active partner and play a more intelligent part, or it, too, will 
be dipped in the tea. 


DEAN G. ACHESON. 
WasaHiIncTon, D. C. 





THE RELATION OF THE EXECUTIVE POWER TO LEGISLATION. By Henry Camp- 
bell Black. Princeton: Princeton University Press. 1919. pp. vii, 191. 


After a cursory review of the formal law and actual practice of the govern- 
ments of the world in respect to the relation of the executive power to legisla- 
tion, Mr. Black proposes that the President of the United States present his 
recommendations to Congress by means of completely drafted bills which shall 
be received and considered in each house by a “Committee on Presidential 
Bills,” with power to move a reference of any bill to “one of the standing com- 
mittees to which it appropriately belongs,” and to act as “guardian of the bill 
(save for its discussion in the standing committee) until its final passage or 
defeat.”” The adoption of this proposal, he says, “would put us back upon a 
basis of honesty,” and “enable us to play the game openly and aboveboard, 
with candor and self-respect, without disguise or circumlocution, like men who 
love the splendor of noon and shun the miasmatic mists of twilight.” 

The author’s recital of prevailing law and custom will be welcomed by those 
who lack access to the secondary works on which it is largely based. It is an 
undoubted convenience to have familiar knowledge on a special subject win- 
nowed from more comprehensive works on government and set forth in a sepa- 
rate volume. Mr. Black’s appreciation of the researches and judgments of his 
forerunners is acknowledged by frequent and often extended quotations from 
the works of Bryce, Lowell, Beard, Ford, Freund, Holcombe, Taft, Wilson, 
and others. The descriptive portions of the volume are unusually free from 
any intrusions of personal bias. Even in expounding his constructive proposal 
of legislative committees on presidential bills, Mr. Black does not charge our 
recent presidents with usurpation. He does, it is true, imply that in their 
participation in law-making they have not been “content to play the part for 
which the Constitution has cast them” and that they might have shown “more 
self-restraint and greater respect for the fundamental principles of constitu- 
tional government.” But, on the other hand, he points out that his proposal 
requires no constitutional change, since “it will not be a question of bring- 
ing within the Constitution something which it does not now permit,” but 
“merely acknowledging the existence of something which it does not forbid.” 

Mr. Black’s formalism revolts at what he calls our “secret and subterranean 
and underhand and unacknowledged methods” — methods which, as he points 
out earlier, ‘are familiar to every one who reads the newspapers.” He yearns 
to legitimatize custom by adoption in enacted law. He plainly feels that 
Topsy’s genetic process should not be imitated by institutions of government. 
Unfortunately for him, history is against him. Topsy’s biological contribu- 
tion would have been more accurate had it been applied to government rather 
than to herself. We should be kept quite busy if we insisted on making our 
formal law keep pace with our practice. First and foremost we should pass 
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amendments to the national and state constitutions authorizing the judiciary 
to pass on the constitutionality of acts of co-ordinate legislatures. It might be 
necessary to resubmit the Fourteenth Amendment to state legislatures whose 
legitimacy was not open to question. Attention should then be given to 
“senatorial courtesy,” to presidential nominations and national party plat- 
forms, to tennis and kitchen cabinets and unofficial diplomatic agents, to 
presidential interference in industrial disputes, and to a number of other 
phenomena not mentioned in the Constitution and not foreseen by The Fathers. 
As soon as we were up to date, something might change and then we should 
have to begin again. 

Mr. Black’s philosophy is not rare. It finds its counterpart in a familiar 
and widely held attitude toward the common law. Nevertheless changes con- 
tinue to make their way between the cracks which authenticated records leave 
open. On the whole it seems more useful to perceive the process and to guide 
or control it than to kick rhetorically against the pricks. 

Tuomas REED POWELL. 

CoLumBIA UNIVERSITY. 





ON JURISPRUDENCE AND THE CONFLICT OF Laws. By Frederic Harrison. 
With annotations by A. H. F. Lefroy. Oxford: Clarendon Press. 1919. 
Pp. 179. 


This is a reprint, without material change, of two lectures given by Frederic 
Harrison in 1878 as Professor to the Inns of Court: followed by annotations of 
Professor Lefroy, consisting chiefly of extracts from English authors since 1879, 
and a translation from Bluntschli. The lectures are simple; one must remember 
that they are forty years old, and that legal education in England was then at 
its lowest ebb. The last two, especialiy, are elementary and sketchy; they con- 
sist of remarks coneerning the nature and history of the Conflict of Laws. 
Professor Lefroy apparently knows too much of that subject to think them 
worth annotating. 

The two lectures on Austin’s theory of Sovereignty and of Law are on the 
other hand acute and valuable. His ingenious explanation of Austin’s theory — 
that it is false, of course, in general, but true to a lawyer’s limited experience — 
should shock a follower of that apostle of exactly defined truth. “If the 
sovereign be really sovereign, it will be able to compel its own law courts to 
enforce its own laws. Therefore, to the lawyer, and for purposes of law, the 
sovereign is unlimited.” Of Austin’s definition of law he says: “This is only 
one way of looking at law. It purposely drops out of view other very important 
sides of law. And, it is obvious, there are some cases in which it is so exceedingly 
one-sided, and requires so much qualification and explanation, that it would be 
actively misleading if taken by itself. In fact, neither Austin’s account of law, 
nor that of sovereignty, is to be taken as a definition strictly.” Yet, it will be 
remembered, these ‘“‘accounts” were carefully elaborated by Austin to delimit 
the use of terms he believed usually misapplied. 

It is the lecture on The Historical Method in which the distinguished Posi- 
tivist is most happy. His creed is thus stated: ‘For the lawyer the great in- 
terest always must be what is the law as it is. How it has become what it is, is 
a very useful inquiry. But this will become positively confusing if the sub- 
ordinate inquiry is ever allowed to stand on equal terms with the main inquiry — 
the law as it is, as it is at any given time.” So wrote the God of Law as it Is in 
1879; and he added that “we have special disadvantages in using the historical 
method, in law, inasmuch as we have not got a symmetrical jurisprudence of any 
kind to control and direct it.” And he foresaw impending the Romanization 
and codification of our law. In the forty years that have elapsed this historical 
method, in the hands of Thayer, of Maitland, and of Ames, has saved our law 
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from Romanization, has so clarified it as to make codification appear needless, 
has received the adhesion of a whole generation of English scholars, and has 
finished its work in America, to be succeeded by the present conscious effort to 
adapt the law, thus explained, to actual life. Harrison could not see that it is 
neither the past nor the immediate present, but the future, which is the true 
object of study; and that while the present, an absolute factor, throws little 
light on impending changes, the tangential factors of the past alone can enable 
one to predict the changes of the future. The chief object of education must 
be, to enable one to live and work in the future with continually better adapta- 
tion to the new conditions. Education, therefore, must enable one not merely to 
fix the point of present attainment, but to plot the curve of progress. 

And so, despite Harrison’s philosophical belittling of the Historical Method, 
his book, now an historical document, really throws light on the future by way 
of the past. J. H. BEALE. 





County ADMINISTRATION. By Chester C. Maxey. With an introduction 
by Charles A. Beard. New York: The Macmillan Company. 1919. 
Ppp. Xxi, 203. 


The title of this volume is apt to mislead the unwary. The book is not a 
study of county administration in general; it merely embodies the results of an 
inquiry made by the author into the county affairs of Delaware, a state which 
has only three counties in all. There are chapters on the existing county 
organization, on financial procedure, almshouses, highway administration, and 
so forth, with a statement of general conclusions at the end of the book. 

Mr. Maxey’s volume is the first of a series projected by the New York Bureau 
of Municipal Research with the particular object of releasing the study of 
actual government from “the bondage to legalistic tradition.” Consequently 
it takes little account of laws, charters, or official reports, and devotes the bulk 
of its attention to data gathered from visits to county institutions and other 
“first-hand” information. 

A study of this sort has its merits; also its limitations. Locally it may have 
considerable interest and value, but beyond the borders of Delaware it will not 
carry a great deal of enlightenment. We shall need a good many of these 
microscopic studies before we can safely generalize concerning the three thou- 
sand counties of the United States. W. B. Munro. 





PrINcIPES DE Droit Pustic. By Maurice Hauriou. Second Edition. Paris: 
Sirey. 1916. pp. xxxii, 828. 


This is a treatise on the theory of the state. For about a quarter of a century 
French universities have offered examinations in this subject to students seek- 
ing degrees in political science. This is one of the books resulting from this 
rather artificial demand. As it is not prepared for the purpose of teaching 
international law, constitutional law, or administrative law, or even for the 
purpose of describing the French governmental machinery, it might be supposed 
to contain little matter of interest to lawyers, either American or French. Yet 
this would be a wrong conclusion. The author, professor of administrative 
law and dean of the law faculty in the University of Toulouse, has not been 
able to dissociate himself wholly from the lawyer’s point of view. The phra- 
seology is, to be sure, metaphysical, and the thought carries one back to those 
schoolmen who in the Middle Ages ornamented theology. On almost every 
page one finds allusions to realism, nominalism, personification, individualism, 
subjective personality, objective individuality, and similar words and concepts. 
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More than a century ago Hallam thought that the discussion of realism and 
nominalism had become obsolete in theology; but he lived to learn his mistake.! 
In law, realism and nominalism have long been lively features of American 
discussion regarding business corporations. Now, as this volume shows, 
realism and nominalism are lively factors in European discussion regarding the 
nature of government; and not for the first time.2? If Americans ever become 
interested in the respective merits of absolutism and syndicalism, there are parts 
of this volume which will be read with great interest, for the author, an orthodox 
believer in constitutional government, carefully maps out a middle path, using, 
however, the metaphysical vocabulary to which a lawyer objects save in cases 
of great emergency. As no such emergency has yet arisen in the United States, 
it seems enough to point out a number of passages of present interest. 

In the introduction it is explained that there cannot be a state in the modern 
sense of the word unless governing power is separated from the ownership of 
property, and that hence the modern state has arisen since the termination of 
the feudal system. Thus it happened that the modern state arose after there 
already existed civilization and political organization, so that the modern 
state can be considered as the result of conscious reflection and will. It is also 
pointed out that one of the features of the modern state is the centralization of 
law, that centralization brings written law, that written law is more easily 
changed than customary law, that private property is regulated by customary 
Jaw rather than by written law, that governmental power is more likely to be 
the subject of written law, that private property is more stable than govern- 
mental power, and that the ease of changing written law may result in too 
rapid governmental changes. By way of example, it is said that the French 
Revolution of 1789 by substituting written governmental law for customary 
law placed France in a position where revolutions would be easy, save that 
revolution is prevented to some extent by a high standard of political morality 
and to some extent by those difficulties in changing a written constitution 
which cause such a constitution to have an artificial resemblance to institu- 
tions created by custom. = 

Surely those points, found in the first dozen pages of the introduction, show 
that the book has interest even for an American lawyer. Yet the same reader 
would omit the next three hundred pages as too remote from his present modes 
of thought. There are in those pages, to be sure, frequent passages deserving 
attention, but they are almost inextricably interwoven with metaphysical 
discussions, appropriate and indeed requisite in a book designed to prepare 
candidates for examination. 

After completing his treatment of objectivity, subjectivity, and personifica- 
tion, the author comes to considerations of a more practical nature, and here he 
thoroughly merits reading. Thus he develops the need of retaining local 
institutions and the danger that a centralized government will overthrow 
those institutions and create an overwhelming administrative machine (pp. 
306-321, 588-614), and he discusses the relation between individual liberty 
and social necessity (pp. 380-392, 430-438, 491-545), the separation of civil 
and military power (pp. 441-455), and the importance of having a written con- 
stitution and of conceding judicial power to disregard unconstitutional acts 
of the executive and legislative departments (pp. 36-38, 642-646, 686-691). He 
gives a searching criticism of syndicalism (pp. 735-762), including a discussion 
of combinations of public officials (pp. 739-750), and concludes with an exposi- 
tion of some social diseases and crises and possible remedies (pp. 773-798). 

The two predominant thoughts characterizing the volume are a belief in the 
practical wisdom of conservatism (p. 41), and a recognition that as regards all 





1 Hattam’s Mippte Aczs, Chap. IX, Pt. II. 
2 Maitland’s introduction to GrERKE’s POLITICAL THEORIES OF THE MiIpDLE AGES. 
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governmental power there is need of an equilibrium (pp. xiv-xvi, 27-40, 
and passim), effected by checks and balances, to use the phrase so often applied 
to the system developed in the Constitution of the United States. 

E. W. 
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